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1.  Commercial Activities Panel Report to Congress.  In April 2002 the Commercial Activities Panel published its report to Congress, “Improving the Sourcing Decisions of the Government.”  Congress directed formation of this panel in Section 832 of the 2001 National Defense Authorization Act.  The statute required the panel to review the procedures regarding government-performed commercial activities.  Specifically:

· continued government performance of commercial activities 
· comparison of public sector and private sector competition costs 
· implementation of the Federal Activities Management Inventory Reform Act 

· DoD procedures for conducting public/private sector competitions under OMB Circular A-76.
The panel, chaired by the Comptroller General of the United States, included representatives from OMB, DoD, federal labor unions, private industry, and academia.  The panel’s major recommendation was that OMB should develop and oversee the implementation of an integrated public-private competition process that is more in line with the Federal Acquisition Regulation.  The panel also recommended that ongoing public-private competitions should be allowed to continue under the current framework (the previous OMB Circular A-76), but subsequent competitions should be conducted using the FAR-type process.  

2.  Revision to OMB Circular A-76.  In May 2003, OMB published the revision to OMB Circular A-76, Performance of Commercial Activities.  This revision was a significant improvement over the previous Circular.  A key objective of the previous circular--to rely on the private sector to provide goods and services for the government--has changed to rely on competition to determine service providers for the government.  The revised Circular has been simplified by providing clear statements of policy and scope that are neither redundant nor repetitive throughout the document.  Four attachments now accompany the Circular vice a “revised” supplemental handbook:

· Attachment A, The Inventory Process, requires complete inventories of civilian and military personnel performing commercial-type activities and provides clear guidance for submission of such inventories.  
· Attachment B, Public-Private Competition, provides guidance for the first time on actions such as preliminary planning, public announcements, appointment of competition officials, and teams.  The attachment also adds requirements to FAR guidance for issuing solicitations and conducting source selections when public-private competitions are conducted, and replaces the administrative appeal process with a contest process that permits agency protests in accordance with FAR Subpart 33.103.  
· Attachment C, Calculating Public-Private Competition Costs, addresses many of the clarifications included in DoD’s A-76 Costing Manual, makes minor changes to costing policy, requires the use of COMPARE costing software, and makes DoD the executive agent for the software for federal agencies.
· Attachment D, Acronyms and Definitions, provides consistent and clear definitions for terminology used in the Circular.  
3.  Designation of the DoD Competitive Sourcing Official (CSO).  The revised Circular requires federal agencies to appoint a single official vested with the responsibilities of implementing the revised Circular.  The Deputy Secretary of Defense appointed the Deputy Under Secretary of Defense (Installations and Environment) (DUSD(I&E)) as the DoD CSO.  Therefore, the responsibility for implementation of the Circular remains with DUSD(I&E).  OMB has identified a number of responsibilities in the revised Circular as CSO responsibilities, many of which are delegable to other high-level officials within the agency.  However, eight of these responsibilities (e.g., determination of whether the Circular applies to DoD during wartime) are not delegable by the DoD CSO.  
4.  DoD Transition Plan.  The revised Circular includes a requirement to transition A-76 initiatives that were in-progress under the previous Circular.  When OMB published the revised Circular, DoD had 216 competitive sourcing initiatives (cost comparisons and direct conversions) in-progress.  The DoD CSO submitted a deviation request to OMB to permit completion of 205 of the in-progress initiatives in accordance with the previous Circular, and identifies 11 that will transition to the revised Circular.  OMB provided a limited approval of the deviation request in November 2003.
5.  DoD Measured Approach to Transition.  The DoD CSO and the Director, OSD Housing and Competitive Sourcing Office, plan to take a measured approach that limits the first group of competitions that will be performed under the revised circular.  This first group will be closely monitored by the OSD Competitive Sourcing Office and the A-76 Transition Team.  This team is comprised of DoD Component A-76 program managers that have approved initiatives to be performed under the revised Circular.  OSD believes a measured approach is essential to properly and successfully executing the many new competition procedures, which is necessary for setting the standard for implementation across DoD.  The OSD staff and transition team will oversee the new procedures to determine the best way to apply the new procedures within DoD.

6.  Statutory Delay to Implement OMB Circular A-76.  DoD is required by Section 335 of the FY 2004 DoD Authorization Act to delay implementation of the revised Circular until 45 days after providing a report to Congress.  This report addresses six concerns:  
· the extent to which the revised Circular will ensure that DoD employees have the opportunity to compete to retain their jobs; 
· the extent to which the revised Circular will provide appeal and protest rights to DoD employees

· safeguards in the revised Circular designed to ensure that all public-private competitions are fair, appropriate, and comply with the requirements for full and open competition
· DoD’s plans to ensure an appropriate phase-in period for the revised Circular as recommended by the Commercial Activities Panel of the Government Accounting Office in its April 2002 report to Congress.  This includes recommendations for any legislative changes that may be required to ensure a smooth and efficient phase-in period 

· DoD’s efforts to provide training to DoD employees regarding the revised Circular, including how the training will be funded, how employees will be selected to receive the training, and the number of employees expected to be trained 
· DoD’s plans to collect and analyze data on the costs and quality of work contracted out or retained in-house as a result of a sourcing process conducted under the revised Circular
7.  Statutory Time Limit Change.  DoD has included a recurring provision in the DoD Appropriations Act that prohibits the expenditure of DoD appropriated funding to complete cost comparisons that exceed 24 months for single-function cost comparisons and 48 months for multi-function cost comparisons.  This year’s Appropriation Act changes the 48 month-time limit to 30 months, without grandfathering those cost comparisons that are in-progress and are at or beyond the 30-month limit.  The impact of not grandfathering such cost comparisons is that approximately 32 in-progress cost comparisons, most of which are in source selection, will have to be cancelled.  OSD has expressed this concern to Senator Stevens’ staffers, who stated there was no intent to cause such cancellations.  OSD recommended legislative language to grandfather these 32 cost comparisons, which the Consolidated Appropriations Act has in fact provided. 
8.  A-76 Training.  OSD’s Competitive Sourcing Office is working with the Defense Procurement and Acquisition Policy Office along with the Defense Acquisition University to develop A-76 training.  All DoD components will participate in the development of the training.  Air Force has taken the lead by signing a formal agreement with DAU to develop A-76 courses, including funding for a military billet at DAU on Fort Belvoir.  DAU instructors are partnering with Air Force A-76 subject matter experts.  The pilot course on Preliminary Planning convened in January 2004.  Additional courses to be developed are:  A-76 Overview; Detailed Orientation; A-76 for Competition Officials; Agency Tender Development; and Post Competition.  

