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Claims

	
	

	
	

	Introduction
	In this lesson, the student will

· analyze a contractor’s claim 

· resolve the contractor’s claim by

· entering into settlement negotiations 

· applying alternative disputes resolution techniques, or

· issuing a contracting officer’s final decision, and 

· participate in the contractor’s appeal to the board or court.

	
	


Overview

	
	

	Terminal learning objectives
	The table below shows the terminal learning objective (TLO) and the enabling learning objectives (ELOs) found in this lesson.  



	
	
	Terminal Learning Objective
	

	
	
	Given a contract scenario with an issue of controversy, analyze the issue and correctly apply the various procedures for resolving the issue in accordance with regulations, statutes, and sound business judgment.

ELOs

(a)  Analyze contractors’ demands for equitable adjustment and evaluate findings of fact. (CSW 81.1, 81.2, 81.3)

(b)  Apply the disputes process as set forth in the Contract Disputes Act of 1978, including submission, certification, final decision, and appeal rights.  (CSW  81.4, 81.5, 81.6, 81.7, 81.8. 81.9, 81.10) 
	

	
	

	
	Continued on next page


Overview, Continued

	
	

	ELOs, methodology, and time
	The following chart delineates the ELOs, their method of delivery, and the approximate time allotted in chronological order as they are found in the lesson.  In some instances, ELOs may be covered by more than one methodology.



	
	
	ELOs
	Methodology
	Time
	

	
	
	(a) Analyze contractors’ demands for equitable adjustment and evaluate findings of fact.

(b)  Apply the disputes process as set forth in the Contract Disputes Act of 1978, including submission, certification, final decision, and appeal rights.
	Lecture/ Practical example 
	75 minutes
	

	
	
	(a)  Analyze contractors’ demands for equitable adjustment and evaluate findings of fact.

(b)  Apply the disputes process as set forth in the Contract Disputes Act of 1978, including submission, certification, final decision, and appeal rights.


	Video/ discussion
	30 minutes
	

	
	
	(a) Analyze contractors’ demands for equitable adjustment and evaluate findings of fact.

(b)  Apply the disputes process as set forth in the Contract Disputes Act of 1978, including submission, certification, final decision, and appeal rights.
	Lecture/ Practical example 
	75 minutes
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Overview, Continued
Appeals Process—

	
	

	In this lesson
	The following topics are covered in this lesson.



	
	
	Topics
	See Page
	

	
	
	Claims and Disputes
	K(7
	

	
	
	Examples of Warning Signs
	K(12
	

	
	
	Practical Example—Contractor’s Claim
	K(14
	

	
	
	Managing Disputes and Claims
	K(22
	

	
	
	Initial Claims Review
	K(24
	

	
	
	Analyzing a Claim in Detail
	K(26
	

	
	
	Claim File
	K(28
	

	
	
	Contract Interpretation
	K(30
	

	
	
	Resolving Claims
	K–39
	

	
	
	Alternative Disputes Resolution (ADR)
	K(40
	

	
	
	Alternative Disputes Resolution Video/Class Discussion
	K–47
	

	
	
	Contracting Officer’s Final Decision (COFD)
	K–48
	

	
	
	Practical Example—Final Decision
	K–51
	

	
	
	Appeals Process
	K–56
	

	
	
	Appeals Process—The Board of Contract Appeals (BCA) Decision
	K–61
	

	
	
	Appeals Process—Postdecision Relief
	K-63
	

	
	
	Appeals Process—Postdecision Action and Duties
	K–64
	

	
	
	Summary
	K(66
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Overview, Continued
	
	

	Student reading assignment
	The following are student reading assignments:

· FAR

Read—33.2, 52.233–1

· DFARS

Read—233.2, 233.7000

· Student Guide

· Read—Practical Examples and Case Study

· Scan—Lesson K
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Overview, Continued
	
	

	Attention gainer
	A contract specialist may ask, “Why is the subject of claims important for me to understand?”  Everyone involved in contracting needs to develop an appreciation of claims because it is one of the key elements of managing contracts.  The manner in which claims are handled, from the time that a dispute manifests itself until final deposition of the claim is a reflection on your activity, as well as your agency.  You need to know both the basics in analyzing a claim and how to put together a quality claims package.  It takes skill, persistence, and a clear knowledge of the regulations concerning disputes and claims in order to perform these tasks.

You may find that there are few new skills required in analyzing a claim.  You do not need a new set of “tools” to perform the tasks.  You will be using the same skills employed in claim analysis that you use in many of the tasks that you now perform.  For example, the same skills are used in evaluating the merits of an agency protest against a proprietary specification or evaluating an engineering change proposal.  If you have reviewed a request for bid correction in terms of the question of whether the contractor has presented clear and convincing evidence of the existence of a mistake and the intended bid, you have performed the same kind of examination that takes place when reviewing a claim submitted under the Disputes clause.  

In Contract Administration I, you gained a basic understanding of what does and does not constitute a claim, who can submit a claim, when a claim may be presented, and the methods for resolving claims.  In Contract Administration II, you will use this basic understanding to 

· analyze a contractor’s claim

· resolve the contractor’s claim by either entering into settlement negotiations, applying alternative disputes resolution techniques, or issuing a Contracting Officer’s final decision, and 

· participate in the contractor’s appeal to the board or court.

	
	


Claims and Disputes

	
	

	ELOs (a–b)
	At the conclusion of this unit of instruction, the student should be able to accomplish the following:

· (a) Analyze contractors’ demands for equitable adjustment and evaluate findings of fact.

· (b) Apply the dispute process as set forth in the Contract Disputes Act of 1978, including submission, certification, final decision, and appeal rights.



	
	

	Introduction to read-ahead assignment 
	Tell the students to read and scan the material listed in the student reading assignment.  Tell them to pay particular attention to the contractor’s claim letter and the Contracting Officer’s Final Decision.

	
	

	
	

	Introduction
	In his recent autobiography, Walter Cronkite tells of a conversation he once had with astronaut Wally Schirra:

“Over a beer one night, I promised never to tell if, off the record, he would level with me about what he had been thinking in the last minutes before his rocket blasted off.  Wally said, ‘Well, I was lying there looking up at the dials and buttons and toggle switches on the control panel, and I thought to myself, Good God, this thing was built by the lowest bidder.”

	
	

	
	

	Question 1
	Ask the students what does Wally Schirra’s comment mean about Government contracting?

	
	

	
	

	To the instructor
	Lead a discussion of the following review material.

	
	

	
	

	Question 2
	Why do we have claims in Government contracts?
Claims typically occur when disputes arise over the scope of the Government/contractor bargain as manifested in the contract and, for some reason, are not resolved.
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Claims and Disputes, Continued
	
	

	Question 3
	How do disputes arise?
Disputes usually arise over

· the amount or quality of the work to be performed

· the time to perform the work

· the price to be paid, or 

· the identity of the party who will bear the responsibility for problems that occur.

	
	

	
	

	Question 4
	Why would disputes arise in Government contracts? 

One answer comes from the Court of Federal Claims:

Contractors are businessmen, and in the business of bidding on Government contracts they are usually pressed for time and are consciously seeking to underbid a number of competitors.  Consequently, they estimate only on those costs, which they feel the contract terms will permit the Government to insist upon in the way of performance.

Therefore, a dispute will usually arise when the contracting officer requires the contractor to perform work, which the contractor believes exceeds the minimum contract requirements.

Note:  We will be looking at disputes in postaward contracts.

	
	

	
	

	Points to remember
	You must remember the following:

A dispute is usually an honorable proceeding.

Honest disputes over contract performance can arise even in the smoothest of contract relationships.

Clear contract terms and conditions and proactive contract management best minimize disputes.



	
	

	
	Continued on next page


Claims and Disputes, Continued

	
	

	Question 5
	What is the Contract Disputes Act (CDA) of 1978?



	
	The CDA contains standard procedures and requirements to be used by all executive agencies for asserting and resolving disputes and claims by or against contractors arising under, or relating to a contract subject to the Act.

	
	

	
	

	Question 6


	What are the major provisions of the CDA?

The CDA:

· Imposes civil penalties for contractor claims that are fraudulent or based on a misrepresentation of fact.

· Sets time limits for the issuance of Contracting Officer’s Final Decisions (COFDs). 

· Provides guidelines for the payment of interest regarding claims.

· Provides the contractor a choice of appealing COFDs to the agency boards of contract appeals or filing suit at the Court of Claims (now called the Court of Federal Claims).

· Broadens the types of claims subject to the disputes process and made Government claims against contractors subject to the process.

· Gives the Government and the contractor the right to appeal adverse board or court decisions to the Court of Appeals for the Federal Circuit (CAFC).

· Allows agencies to require the contractor to continue performance pending final appeal, suit, or settlement. 

· Provides that all claims be submitted to the contracting officer.
Reference:  FAR 33.202
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Claims and Disputes, Continued
	
	

	Question 7
	What is the definition of a claim?
A claim is a written demand by one of the contracting parties seeking as a matter of right payment of money in a sum certain or the adjustment or interpretation of contract terms or other relief arising from or relating to a contract.

Reference:  FAR 33.201

	
	

	
	

	Question 8
	Does a claim have to be in dispute to be considered a CDA claim?

No.  In Reflectone, Inc., v. Dalton, No. 93–1373 Fed. Cir., July 26, 1995, the U.S. Court of Appeals for the Federal Circuit held that a non-routine request for payment under a contract can be a Contracts Dispute Act claim, even if the parties are not yet in dispute over the requested payment.  Under this decision, the Court explicitly states that Request for Equitable Adjustments (REAs) are non-routine requests for payment.  Since claims that are not in dispute are considered REAs, a claim does not have to be in dispute to be considered a CDA claim.

	
	

	
	

	Question 9
	What is the Contract Disputes Act certification and the threshold?
If the claim exceeds $100,000 the contractor must certify that the

· claim is made in good faith

· supporting data are accurate and complete to the best of the contractor’s knowledge and belief

· amount claimed actually reflects the contract adjustment for which the contractor believes the Government is liable, and

· the claim is signed by an individual who is duly authorized to bind the contractor with respect to the claim.
Reference:  FAR 33.207
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Claims and Disputes, Continued
	
	

	Question 10
	When may a claim be presented?

· Anytime prior to final release of the contract

· Within 6 years after accrual of the claim, unless the contracting   parties agreed to a shorter time period.

Reference:  FAR 33.206

	
	

	Question 11
	What contract clause is incorporated into all non-foreign government contracts in accordance with FAR Part 33?

52.233-1 Disputes. (12/98)

	
	

	Question 12
	You’re sitting at your desk opening your mail and you discover that one of your contractors has submitted a claim and requested a Contracting Officer’s Final Decision (COFD).  You have determined that you have a valid claim what do you do now, besides panic?
Engage in fact-finding to determine the merits of the claim.

	
	

	
	

	Transition
	Before we discuss claims in greater detail, you should be aware of the warning signs that may signal an impending claim.  Experience in dealing with such matters will quickly provide you with an awareness of most warning signs.  The practical example will explore the various warning signs that may signal impending claims.

	
	


Examples of Warning Signs

	
	

	Instructions to instructor
	In this exercise the students will brainstorm the warning signs for impending claims.

	
	

	
	

	
	
	Step
	Action
	

	
	
	1
	Tell the students the objective of this exercise is to interpret warning signs that could lead to a claim pursuant to disputes.
	

	
	
	2
	Divide the class into teams of four or five students.
	

	
	
	3
	Tell the students that they have 15 minutes to list five real life examples of warning signs.  The warning signs can be taken from the text list.
	

	
	
	4
	Select teams at random to present their examples and continue until all examples have been discussed.
	

	
	

	
	

	Standard
	To demonstrate mastery of the objective of this nongraded exercise, the team must correctly list five claim warning signs.  Assessment will be conducted by the instructor(s) as the teams formulate their answers and during discussion.

	
	

	
	Note:  All of the practical examples (exercises used for class interaction and discussion) later in this lesson are nongraded.  To demonstrate mastery of the objective of those practical examples the students must correctly answer all of the questions/discussion points.  Assessment will be conducted by the instructor(s) as the students formulate their answers and during discussion.



	
	

	Remediation
	Remediation will take place during class discussions, peer demonstration and as required external to class discussion.

Note:  All of the practical examples later in this lesson will be remediated in this manner.
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Examples of Warning Signs, Continued
	
	

	Points for discussion
	Ensure students discuss the following warning signs of impending claims:

· There is a lack of specific information from the contractor during the performance conference as to how the job will be completed.

· Contractor failure to begin work within a reasonable period of time.

· Repeated failure of the contractor to meet performance deadlines or submittal requirements.

· Repeated safety violations or accidents, indicating poor management.

· Repeated incidents of poor quality work, rework, or taking deductions.

· Complaints from site workers to Government personnel about conditions on the jobsite.

· Refusal by the contractor to sign bilaterally negotiated contract modifications or agreements containing the required release language.

· Letters received from the contractor that allude to problems, but without specific details regarding the problem;

· Receiving a barrage of correspondence from the contractor over relatively insignificant matters asking for a Government response;
· Persistent complaints from the contractor concerning the behavior,  motives, or requirements of Government personnel that administer the contract;

· Receipt of complaints from subcontractors or suppliers concerning late payments or nonpayment;
· A contractor that has filed for bankruptcy protection.
Note:  This list is not exhaustive.  The instructor is encouraged to add to    

            the list from personal experience and from student examples.

	
	

	
	

	Transition
	Now that we have discussed the warning signs that could signal impending claims, it is now time to review how a contractor’s claim is put together.

	
	


Practical Example—Contractor’s Claim

	
	

	Title
	The Contractor’s Claim.  Although contractor’s claims cover a wide spectrum of styles and content there are basic principles that need to be followed in order to allow the Contracting Officer to expedite the review.  It is important for you to be aware of these basic principles in case you receive a claim that is incomplete.

	
	

	
	

	Directions
	Follow these steps to set up the practical example:



	
	
	Step
	Action
	

	
	
	1
	Give the students 5 minutes to reread the claim letter from the contractor.
	

	
	
	2
	Discuss the basic principles of the practical example with the students.
	

	
	

	
	

	Basic principles
	The basic principles that the contractor should follow when drafting its claim consist of six sections which are usually numbered 1–6.  They consist of the following:

(1) A summary

(2) A statement of the original contract requirements prior to the change

(3) A statement of the change

(4) The additional work and time required

(5) A listing of the costs

(6) A conclusion

Using the practical example of a changes claim, let’s briefly discuss how it is prepared step-by-step.

	
	

	
	

	Section 1
	Section 1 is the summary of the claim and should be prepared last.  It should be prepared as concisely as possible.  Its main purpose is to enable the Government procurement official to see and understand the whole claim at a glance.
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Practical Example—Contractor’s Claim, Continued
	
	

	Section 2
	Section 2 sets forth the original contract requirements.  First, the section recites the basic facts of the contract: (1) when and by what method it was awarded, (2) who awarded it, and (3) the delivery schedule.  Second, it quotes the relevant language of the specification clearly and concisely so that the reader can analyze the language.  Third, it states that the quoted language permitted two options, which it identifies.  Finally, it confirms that the contractor, EDC, actually selected on of these options.  Each of these elements is necessary to establish the original contract requirements.  Contractual personnel will usually prepare this section.

	
	

	
	

	Section 3
	Section 3 sets forth the facts concerning the constructive change order, together with the applicable legal principles, (the citations were omitted for brevity).  There are two portions:

(a) The factual portion is quite specific.  It states the date when the constructive change order was given, identifies the parties to the conversation, and recounts the content of the conversation.  Further, it notes that an objection was made and identifies the correspondence in which notice of the constructive change order was given.  Technical and contractual personnel will usually write this portion.

(b) The legal portion of the claim analyzes the two legal issues and asserts that a misrepresentation of a contract provision constitutes a constructive change order and that the Contracting Officer authorized the directive from the Contracting Officer’s Technical Representative.  Lawyers will usually write this portion.



	
	

	Section 4
	Section 4 sets forth the additional work and time for performance required by the change order, specifically the additional steps necessary to change the design.  Technical personnel will usually prepare this section.
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Practical Example—Contractor’s Claim, Continued
	
	

	Section 5
	Section 5 sets forth the costs attributable to the change order.  It should be supported by schedules, exhibits, and detailed cost records derived from the firms actual accounting records.  When no accounting records exist the contractor may need to estimate the costs involved.

	
	

	
	

	Section 6
	Section 6 provides the conclusion to the claim and how the contractor would like the claim to be processed, either through negotiation or the issuance of a COFD.  Finally, if the claim exceeds $100,000 the contractor will include its claim certification.

	
	


Practical Example—Contractor’s Claim Letter

	
	

	Contractor’s claim letter
	







April 30, 19XX

Ms. Cheryl Hiquez

Contracting Officer

Naval Air Systems Command

Arlington, VA

Re:  Contract N00001–XX–1234, FURNISH RADAR INDICATOR TOWER

       Equipment

Dear Ms Hiquez:

     This letter serves two purposes.  First, it provides the precise facts and legal precedents that demonstrate that Electronic Design Corporation (EDC) has been excusably delayed to and until June 11, 19XX, for the completion of First Article testing under the subject contract.  Deliveries will take place thereafter at the contract rate.  At present, the First Article is due on 11 May 19XX.  Second, this letter constitutes a claim for equitable adjustment in the contract price and delivery schedule pursuant to the “Changes” and “Default” clauses of the subject contract.

1. SUMMARY

     This is a claim for equitable adjustment in the contract price of $25,652 and in the delivery schedule of 30 days submitted to the “Changes” and “Default” clauses of the subject contract.  The acts giving rise to liability are as follows:  On March 13, 19XX, the Contracting Officer’s Technical Representative directed that EDC provide a radar range scale indicator that terminated at precisely 60 nautical miles.  This directive constituted a misinterpretation of, and therefore, a constructive change to the contract.  Because of it, EDC is now entitled to an equitable adjustment in price of $25,652 and a time extension of 30 days for the reasons more fully set forth hereafter.

2. ORIGINAL CONTRACT WORK

     Contract N00001–XX–1234 calling for the design, manufacture, and delivery of 92 systems of radar indicator tower equipment was awarded
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Practical Example—Contractor’s Claim Letter, Continued
	
	

	Contractor’s claim letter, continued
	to EDC on June 30, 19XX, by NAVAIR, pursuant to the procedures for placing contracts by formal advertisement.  As awarded, the contract required that the systems be designed to meet the performance requirements of NAVAIR specification 12345, and be delivered in accordance with a schedule to commence on 11 May XX with two units, and continuing at the rate of five systems per month until completed.

Paragraph 3.4.2.1 of Specification 12345 provides in part:

3.4.2.1 Radar Range Scales.  Each range shall be adjustable to +/– 25 percent of the nominal value by an adjustment, except that there is no requirement to exceed sixty (60) nautical miles.  There are five (5) ranges as identified below:

60 nautical miles

30 nautical miles

20 nautical miles

10 nautical miles

  6 nautical miles

     The foregoing language permitted the contractor two options: it could design a system capable of exceeding 60 nautical miles or a system that terminated precisely at 60 nautical miles.  EDC’s engineers planned to design a system selecting the first option.  As originally designed, the system actually had a range capability of 64 nautical miles.

3. COMPENSABLE GOVERNMENT ACTS

a. The Constructive Change Order

     On March 13, 19XX, Mr. Smith, the COTR, visited the EDC facility for the purpose of monitoring progress in the completion of the preproduction units due then on May 11, 19XX.  Mr. Smith’s visits are made weekly and have been since the start of performance under this contract.

     In the course of the March 13 visit, Mr. Smith noted that EDC had designed a radar range scale that had terminated at 64 nautical miles.  Mr. Hines, EDC’s project engineer, advised Mr. Smith that termination at 64
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Practical Example—Contractor’s Claim Letter, Continued
	
	

	Contractor’s claim letter, continued
	nautical miles had enabled EDC to prepare a simple design, one which avoided the installation of additional circuits necessary if termination at 60 nautical miles with no tolerance is required.  Nonetheless, Mr. Smith told Mr. Hines that the range must terminate at precisely 60 nautical miles.  Following that instruction, Mr. Hines and Mr. Smith had a somewhat heated discussion concerning the specifications, and the wisdom of redesigning the system so close to First Article testing.  On March 15, 19XX, EDC reported to you that it considered the redesign a change to the contract specifications.

b. NAVSEA is liable for the Increased Costs of and Time for Redesigning the Radar Systems

     It is clear that Mr. Smith’s interpretation of the specification is erroneous.  First, Paragraph 3.4.2.1 clearly provides that a tolerance of +/–25% of the nominal value shall be maintained.  Thus a range up to 75 nautical miles was authorized, and the EDC design was well within that range.  Second, the paragraph states that there is no requirement to exceed 60 nautical miles.  This is an exception to the general mandatory tolerance but it is not a prohibition against exceeding 60 nautical miles.  However, Mr. Smith read it as such, and consequently, misinterpreted the specifications.  Under these circumstances, the Boards of Contract Appeals have repeatedly held that the misinterpretation of a contract specification constitutes a constructive change order. (Citations omitted).

      It is likewise clear that Mr. Smith was authorized to issue technical direction within the general scope of work as set forth in the contract.  In short, he was authorized to interpret the contract subject only to the requirement that any formal change orders must be executed by the Contracting Officer.  (Citation omitted).  This he clearly did. 

     In any event, whether or not Mr. Smith was authorized to issue a formal change order, his technical direction to limit the range and EDC’s disagreement therewith were reported to the Contracting Officer, who took no steps to disavow Mr. Smith’s directive.  Therefore, the Contracting Officer must be considered to have authorized and ratified the directive in question.  (Citations omitted).
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Practical Example—Contractor’s Claim Letter, Continued
	
	

	Contractor’s claim letter, continued
	4. THE ADDITIONAL WORK AND TIME

     EDC was required to redesign the radar system to display not more than 60 nautical miles.  This redesign initially required the design and installation of an additional circuit which would shut down the radar sweep as it reached the 60-nautical mile mark.

     The initial redesign, however, produced an outer range marker that was half the apparent intensity of the other markers.  Consequently, EDC was required to design an additional circuit to stretch the radar pulse as it reached the outer marker, thus doubling its size and apparent brightness.

     A total of 1 week was consumed in redesigning the system to incorporate the two additional circuits.  However, an additional 3 weeks were required to redesign and rework all of the printed circuit boards that were affected by the change.  The effects of the change were to increase EDC’s costs and delay performance by 30 days.

5. THE ADDITIONAL COSTS


Additional costs were incurred as follows:

Additional Materials





$  2,000.00

Additional Engineering




    8,000.00

Manufacturing Overhead (120%)



  12,000.00

Subtotal






$22,000.00

G&A (6%)






    1,320.00

Profit (10%)






    2,332,00

Total







$25,652.00



	
	

	
	Continued on next page


Practical Example—Contractor’s Claim Letter, Continued
	
	

	Contractor’s claim letter, continued
	6. CONCLUSION

     For the foregoing reasons, it is requested that you review this claim and notify the undersigned of an acceptable time and place to meet for the purpose of negotiating the precise terms of a suitable contract modification.  Alternatively, please issue a Contracting Officer’s Final Decision under the “Disputes” clause of the subject contract within 60 days.






Very truly yours,





Andrea Durkee





President and CEO






Electronic Design Corporation



	
	


Managing Disputes and Claims

	
	

	Transition
	Now that you have seen how a contractor’s claim should be prepared, it is necessary to discuss how you manage disputes and claims.

	
	

	
	

	Claims/disputes management
	The following are the criteria for effective dispute/claims management:

1.  Meet the issues head-on: Before arguments and disputes can escalate, the contracting officer should recognize that a difference of opinion exists.  Separate any side issues and concentrate on the REAL issues.

2.  Resolve disagreements quickly: After the issues have been identified and the facts have been gathered, the parties should move to resolve disputes quickly.

3.  Manage the dispute: Your duties do not end with the identification of a dispute.  Often, resolution is difficult because of “unreasonable” positions taken by one or both parties.  Avoid taking the attitude that the situation is “hopeless.”

4.  Reassess your own position and request that the contractor do the same:  

Dismiss any negative personal feelings.  Do not hesitate to ask for assistance.

5.  Negotiate the dispute.  Be timely.  Be prepared.  Know the issues on which you may or may not compromise.  Be fair and professional.  Once a bona fide compromise is reached, delineate all of the matters discussed and promptly obtain full accord and satisfaction.

6.  Recognize what claims are: They are time sensitive.  You have a reasonable time to act but there is no room for delays.

7.  Proper file maintenance is the key to having the critical documentation that the Government requires in order to provide a timely response to the claim.
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Managing Claims and Disputes, Continued
	
	

	Transition
	When you first receive a claim the natural tendency may be for you to develop an adversarial attitude concerning the contractor.  Although some claims are completely without merit, not every one is fraudulent or over-inflated.  When confronted with a contractor’s claim, the best policy to follow is to set your personal feelings aside and give the claim careful, unbiased, thorough, and reasonable consideration.  What you need to do is to have effective claims management.

	
	

	
	

	Points to remember
	It is well recognized that contractor’s claims may be composed of sweeping allegations and little, if any, supporting documentation.  Therefore, it is often the case that the claim’s entitlement statement is too general and the accompanying documents were not gathered and organized with the purpose of establishing entitlement.  

All that the contractor knows is that it has a cost overrun and the Government must pay for it.  There are many cases where the contractor did not take the time to think through its claim. The contractor either gives you a few documents pertaining to many different issues or gives you everything in its files, the so-called “document dump,” and asks that you find the pertinent documents.  What is lacking is the contractor’s understanding of the basis of its claim.

Finally, in order for a contractor to recover damages the contractor must show liability, causation, and resultant injury.  All too often a contractor jumps directly to the resultant injury portion and forgets to show liability and causation.

	
	


Initial Claims Review

	
	

	Procedure
	After receiving a claim, the following are the steps you should take in your initial claims review:


	
	
	Step
	Action
	

	
	
	1
	Check the contractor’s claim for compliance with the CDA and the “Disputes” clause of the contract.
	

	
	
	2
	Check to ensure that the contractor has complied with any notice requirements as required by the clause under which the contractor seeks recovery.

Note:  The contractor usually does not have to comply with the notice requirements if it can be demonstrated that the Government either knew or should have known of the actions taken.
	

	
	
	3
	Read the contractor’s letter and identify the issues. 

Note:  Remember it is the contractor’s claim.  The 

contractor is required to submit adequate

supporting documentation in order for the

contracting officer to be able to perform a thorough review of the claim.  If the information is inadequate and additional information is required give the contractor the opportunity to submit the additional information.
	

	
	
	4
	Review the contractor’s documentation to develop a chronology of the facts as the contractor identifies them;
	

	
	
	5
	Review the contract file and other contract documents to both verify the contractor’s chronology and develop the chronology further;
	

	
	
	6
	Review all pertinent contract clauses and identify the requirements associated with each one;
	

	
	
	7
	Return to the contractor’s letter and make a determination, based on the information that you investigated thus far, as to whether each issue contained in the claim may have merit.

Note:  Ensure that you provide a point-by-point 

           response to each claim issue.
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Initial Claims Review, Continued
	
	

	Procedure,

continued
	This table is continued from the previous page.

	
	
	8
	Ask the contractor to furnish any additional information that has not been included, which is necessary for a thorough review of the claim.

Note:  While it is important for the contractor to provide

supporting documentation, this information can not be exhaustive.  In H.L. Smith v. Dalton, No.94-1318, Fed. Cir., the U.S. Court of Appeals for the Federal Circuit ruled that a contractor need not provide detailed supporting documentation in support of its claim.


	

	
	


Analyzing a Claim in Detail

	
	

	Procedure
	The following are the steps you should take in your detailed claims analysis:



	
	
	Step
	Action
	

	
	
	1
	Based on the initial analysis of contractor documentation verses Government evidence, decide if the basic facts are true, not true, or partially true.
	

	
	
	2
	Make a technical analysis of the claim, thoroughly examining specifications or work statements (both as written and as changed). 

Note:  This should be performed, when possible, by the persons responsible with the initial drafting of them, or by someone who has the technical expertise to do so.
	

	
	
	3
	Analyze the engineering approach documented by the contractor, if appropriate.
	

	
	
	4
	Perform a price analysis and if appropriate, a cost analysis to verify that:

· The costs are actually recorded on the contractor’s books in accordance with generally accepted accounting principles.

· The costs are allowable and allocable to the contract as claimed.

· The recovery of costs is not prohibited by law or regulation.

Note:  The cost analysis is normally performed by the 

Defense Contract Audit Agency or Federal Contract Audit Office.
	

	
	
	5
	Obtain a legal analysis.
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Analyzing a Claim in Detail, Continued
	
	

	Government defenses
	The following are some of the standard defenses that the Government can raise against a contractor’s claim:

· The claim is barred by accord and satisfaction.

· The contractor did not comply with the applicable notice provisions of the contract.

· The contractor either knew or should have known that the specifications were unclear, ambiguous, or otherwise defective when the bid was submitted.

· The person issuing the order that allegedly gave rise to liability was not authorized to issue a change order.

· No order changing the contract was issued.  The contractor was a volunteer.

· The claimed costs are unallowable.

· The contractor was not delayed by the Government; any delay was its own fault.

	
	


Claim File

	
	

	What to include
	Once a claim has been identified, it is never too early for you to begin to prepare the claim file.  The claim file consists of the assembly of evidence that is included in order to analyze the claim and must be included if the case goes on to litigation.  When an appeal has been filed, this file is referred to as the “Rule 4 File.”  The information to be included in the claims file comes from several sources and will depend on the type of contract involved and the nature of the claim:
· The contract specifications or work statements, including all modifications and drawings.

· The correspondence files, including the engineering, preaward, contract administration and legal files.  (Note: legal documents are normally subject to attorney client privilege, thus not subject to discovery by the contractor.)

· Working drawings, including those which were originally approved, plus those which have incorporated contract changes.

· Inspection records, especially daily records and logs by inspectors and contractor personnel.

· Memorandums of meetings, only those pertinent to the claim.

· Progress charts, including CPM, Bar Charts, and work schedules.  Include the originals and all changes.

· Memorandums from the postaward conference: These memorandums may be particularly useful because these notes are frequently of critical value in establishing expectations and understandings of both parties with respect to a particular provision of the contract.
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Claim File, Continued
	
	

	What to include, continued
	· Contract clauses, only those pertinent to the claim;

· Photographs, should be used to document key points whenever possible as evidence of the contractor’s performance or as illustrations of a general problem or condition.

· Logs, such as change order logs and submittal approval logs are often beneficial.

· Performance evaluations, such as interim performance evaluations are sometimes issued during the contractor’s performance.

	
	

	
	


Contract Interpretation

	
	

	Transition
	A vast majority of contract disputes stem from disagreements about the precise scope of the Government-contractor bargain as manifested in the contract.  Therefore, as a part of your claims analysis you need to have an understanding of the rules and procedures used in the contract interpretation process.

	
	

	
	

	Definition
	Contract interpretation is the process of determining what the parties agreed to in their contract.

	
	

	
	

	The Mutual Intent of the Parties
	The goal of contract interpretation is to ascertain the mutual intent of the parties.  There are two places to look:  within the four corners of the contract’s pages and outside the contract. The party asserting the claim must demonstrate reasonable reliance on the basis for their claim. The following chart outlines the rules of interpretation to be covered in this lesson.



	
	
	The Mutual Intent of the Parties (Cardinal Rule)
	

	
	
	Reasonable Reliance by the Parties
	

	
	
	Within the Contract
	Outside the Contract
	

	
	
	Whole instrument rule
	Conduct of the Parties
	

	
	
	Express language rule
	Knowledge of the other party’s interpretation
	

	
	
	Specific vs. general terms
	Prior course of dealings
	

	
	
	Normal vs. Technical meanings
	Customs in the trade rule
	

	
	
	Rules of like items
	Duty to inquire
	

	
	
	Order of precedence
	
	

	
	
	Handwritten vs. boilerplate
	
	

	
	
	Contra Preferentum
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Contract Interpretation, Continued
	
	

	Rules in aid of contract interpretation
	Most contract administrators have experienced numerous problems with contractors who have a different interpretation of contract requirements.  This problem is complicated because few contract administrators and even fewer contractors understand the rules of contract interpretation.  This confusion is analogous to playing a card game without understanding which cards outrank other cards.  

These rules have been developed over the years through numerous courts and appeals board decisions.  While it is not possible to give precise guidance on the proper weight to be given to each of these rules in each specific case the following information explains the rules by profiling them in a hierarchy.

	
	

	
	

	The cardinal rule
	The cardinal rule is the highest rule of contract interpretation.  It requires that a contract be interpreted to carry out the mutual intent of the parties as manifested in the contract at the time the contract was signed.  The difficulty with this principle is that it seems to assume that both parties are of a single mind, which is clearly not so in most litigated cases. 

In addition, in determining intent the courts and boards will carefully scrutinize the reasonable intent of the nondrafter of the contract documents in determining intent.  Usually this will be the contractor and what the courts and boards specifically look for is the objective intent of a reasonably intelligent contractor standing in the shoes of the actual contractor rather than the unexpressed subjective intent of the contractor bringing the claim.  

The same holds true for the Government employee who drafted the contract.  Once the courts or the boards are satisfied as to mutual intent, a judge can invoke “the principle apparent purpose” to overcome omissions or gaps in the contract language in order to give reasonable meaning to a disputed interpretation.
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Contract Interpretation, Continued
	
	

	Secondary rules
	Frequently the cardinal rule cannot be applied because either the mutual intent of the parties is unclear or they never had the same intent.  Therefore, one must apply secondary rules of contract interpretation to ascertain the most probable intent.  

The secondary rules are listed below in a hierarchy. The basic premise is that the higher the secondary rule the greater likelihood that the evidence indicates the parties’ most probable intent.  At the middle of the hierarchy there is little evidence as to the parties’ most probable intent so the rules become more mechanical to infer a most probable intent.  

Mechanical rules are concerned with the underlying facts only to the extent that they can be stereotyped.  Once a dispute is stereotyped, a mechanical rule categorically and inflexibility mandates which party should prevail.  At the bottom of the hierarchy, the last few rules recognize the futility to surmise the parties’ probable intentions.  They are used as “tie breakers.”

	
	

	
	

	Reliance
	Before a contractor can prevail using the secondary rules of contract interpretation, the contractor must first show that it in fact relied on its interpretation.  This is a rule of fairness that prevents contractors from obtaining additional compensation on contracts when they have already included money in their bids or proposals to cover the work that they content is not required by their interpretation of the specifications.

	
	

	
	

	Whole instrument rule
	At the top of the hierarchy is the whole instrument rule.  This rule presupposes that the most probable intent can best be determined by giving reasonable meaning to all parts of a contract (words, sentences, or paragraphs) without rendering any portion being rejected or treated as meaningless.  Equally as important is that a reasonable, logical interpretation is favored over an interpretation, which is strained, circuitous, or difficult to follow, which produces an impractical or unworkable result.
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Contract Interpretation, Continued
	
	

	Example
	As an example, a contract was awarded for cleaning of several buildings on a Navy base.  The contractor noticed that a particular building was not listed on the title page of the contract specifications, but was included on the contract drawings.  The contractor submitted a claim stating that the building was not part of the contract using the reasoning that the specifications take precedence over all other contract documents.  The contracting officer denied the claim using the whole instrument rule, stating that the intent of the contract was to clean all the buildings shown on the contract drawings.

	
	

	
	

	Express language rule
	If a disputed interpretation cannot be resolved by the whole instrument rule, the next step down the hierarchy is the express language rule.  Thus, where the express language in a contract is subject to only one reasonable interpretation, that interpretation should prevail.

This rule requires that both parties to read their contract before signing it.  The law presumes that the parties are business professionals and assent to the terms of their contracts whether or not they know of the terms.  Thus, a party admitting failure to read the agreement can not undermine the rule.

	
	

	
	

	Conduct of the parties
	If the express language in the contract is not sufficient to resolve a disputed interpretation, the next step down the hierarchy is to consider the parties’ conduct before the disagreement.  The rationale behind this rule is that the interpretation that the parties place upon a contract provision during its performance demonstrates their intent.  Once the interpretation of the contract becomes controversial, a party’s behavior is apt to be a ploy to buttress its litigation position.
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Contract Interpretation, Continued
	
	

	Examples
	In one case, the Government agreed to pay more rent for additional space in a building at the beginning of a contract but later argued that it was entitled to the entire building at the contractual rent.  The court ruled that the Government was bound by its prior actions.

In another case, during the first nine months of a laundry service contract, the contractor treated the belts to nurses’ uniforms as an integral part of the uniform.  The contractor later demanded separate compensation for laundering the belts.  The court ruled that the contractor was bound by its prior actions.

	
	

	
	

	Knowledge of the other party’s interpretation
	The next step down the hierarchy is the rule in which a party who willingly and without protest enters into a contract with knowledge of the other party’s conflicting interpretation of contract language and fails to question that interpretation will be held to have acquiesced to the interpretation of the other party.

Determining intent through knowledge of the other party’s interpretation prior to the dispute can work against the Government or the contractor depending on the circumstances of the case.

	
	

	
	

	Example 1
	In one case, during a preaward survey for a food services contract, the contracting officer’s authorized representative, responding to a question from the winning offeror, agreed that a shift leader would be permitted to perform some work at a particular dining facility.  The contractor organized its work force using a working shift leader and began performing the contract.  After 11 days of performance, the Government directed that a non-working shift leader be used.  The court determined that the Government was bound by the contractor’s interpretation because no objection was raised.

Note:  Ask the students what other rule could have been used here.  

The conduct of the parties prior to the dispute.
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Contract Interpretation, Continued
	
	

	Example 2
	In another case, the contract required large iron gates, but did not specify how the gates were to be delivered.  Although it was more economical for the contractor to deliver the gate in sections, the Government on several occasions prior to bid opening told the contractor that they would require single piece delivery.  The court ruled that the contractor was bound by the Government’s interpretation.

	
	

	
	

	Example 3
	Finally, this rule is also applied against the Government where the contractor raises the question of interpretation prior to bid opening and the Government fails to satisfactorily reply.  If the court determines that the contractor’s interpretation is reasonable the contractor will usually prevail.

	
	

	
	

	Prior course of dealings rule
	The next step down the hierarchy is the prior course of dealings rule.  This rule does not focus on the parties’ conduct during the current contract.  Rather, the focus is on the parties’ interpretation on past similar contracts.  This rule states that the parties’ actions on past similar contracts are taken as strong evidence of their intent regarding the present contract.  This rule is usually established through a series of similar contracts between the Government and a contractor.  Clearly, one prior contract between the parties does not establish a series.  In addition, a prior course of dealings cannot be established based on similar contracts with another party.

	
	

	
	

	Example
	In one case, under a contract the contractor was to be paid for timber measured by volume.  The contractor submitted a claim contesting this method of measurement.  The board held that even though the contractor’s interpretation appeared to be in accordance with the contract language, the prior course of dealings between the parties over an 18-year period proved that they had a different interpretation.

	
	

	
	

	Important point
	It may seem that the prior course of dealings rule can prevail over the express language rule, which is contrary to the hierarchy established here.  However, in the above example the judge was persuaded that the mutual intent of the parties (the cardinal rule) was to continue to doing business as they had done in the past, despite the express language found in the specifications.
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Contract Interpretation, Continued
	
	

	Custom in the trade rule
	The next step down the hierarchy is the custom in the trade rule.  Although not always the case, both the Government and the contractor are presumed to be competent in the subject matter of their contract.  This rule arises from the expectation that performance standards normally used in the trade at the place of performance would be observed unless the parties expressly agreed otherwise.

Perhaps more than any other rule, the custom in the trade rule frequently conflicts with other rules of contract interpretation, especially the express language rule.  This is because the Government frequently includes provisions in its specifications, which are intended to override normal commercial practices.  If these provisions are clear and unambiguous, the boards and courts have frequently held that this rule cannot be used to override such provisions.

	
	

	
	

	Example
	In one case, under a contract a contractor was to supply paintable cabinet doors that were to be made of wood.  The contractor, citing standard industry practice of using paintable cabinet doors made of masonite as equal in utility as a cabinet door made of wood.  Since masonite cabinet doors were cheaper, the contractor wanted additional compensation to supply wood doors.  The court ruled that an industry trade practice could not be permitted to overcome an unambiguous contract provision.

	
	

	
	

	Miscellaneous maxims
	Near the bottom of the hierarchy are miscellaneous maxims, which are a hodgepodge of mechanical rules that are used to infer the most probable intent of the parties.  Some of the most common maxims follow:

(a) Specific statements take precedence over general statements.

(b)  Handwritten or typed language controls over printed language.

(c) Words, symbols, and marks will be given their common and normal meaning, unless it is clearly shown that they were used in a technical sense or have some other meaning accorded to them by the parties.
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Contract Interpretation, Continued
	
	

	Miscellaneous maxims, continued
	(d) If a specific term and a general term are found together, the general term will only include things of the same kind as the specific term.  Thus, purchasing a reptile farm together with cobras, pythons, iguanas, and other live creatures, would not give the purchaser title to the former owner’s dog.

(e) If specific items are listed in a contract, any other items, although similar in kind, are excluded.

	
	

	
	

	Order of precedence rule
	Next to last on the hierarchy is the order of precedence rule.  An order of precedence is an agreement between the parties on how inconsistencies in the contract should be resolved.  The rules most often used by the Government are found in FAR 52.214–29 Order of Precedence-Sealed Bidding and in 52.215–33 Order of Precedence, for contracting by negotiation:

Any inconsistency in this solicitation shall be resolved by giving precedence in the following order:  (a) the Schedule (excluding the specifications); (b) representations and other instructions; (c) contract clauses; (d) other documents, exhibits, and attachments; and (e) the specifications.

	
	

	
	

	Warning
	Inexperienced personnel are prone to fixating on the order of precedence rules as if they were the consummate solution to any disagreements involving contract specifications.  However, in general practice, the previously discussed rules must first be applied.  Therefore, the order of precedence rules are used relatively infrequently to resolve disputed interpretations.

	
	

	
	

	Interpretation against the drafter
	At the bottom of the hierarchy is the interpretation against the drafter rule.  Interpreting a contract against the drafter is the rule of last resort, only to be used when all other rules have been exhausted.  Frequently the rule is called by its Latin name contra preferentem.  This mechanical rule places the consequences for a lack of clarity on the party responsible for the draftsmanship.  Usually this is the Government, however in cases where the contractor drafted the disputed provision, the Government has used this rule to prevail against the contractor.  This rule is not applied when the provision was co-authored.  Finally, this rule does not apply to clauses that have their basis in either statutes or regulations, which have the force and effect of law.
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	Duty to inquire rule
	Not shown on the hierarchy is the duty to inquire rule.  It is a major contributor to the confusion involving the hierarchy of rules for interpreting contracts.  Unlike the other rules of contract interpretation, the duty to inquire rule does not focus on intent but is a rule of fair dealing.  It prevents contractors from recovering on an interpretation that grows out of a patent ambiguity (one which is clear on the face of the contract).  Actual knowledge of the ambiguity is not required since it is the obviousness of the ambiguity that imposes the duty to inquire.  Under the proper circumstances, the duty to inquire rule can overcome any secondary rule, so it has been labeled as the “wild card”.  It is especially useful in overcoming ambiguities caused by the custom in the trade rule and order of precedence rule.

	
	

	
	

	Example
	In one case, the contract documents showed the demolition of a one-floor building.  However, the actual building to be demolished had two floors.  The contractor who was the low bidder did not make a site visit and did not include costs for the second floor.  After award the contractor submitted a claim for the increased costs for demolition of the second floor.  The contracting officer denied the contractor’s claim because if the contractor had made a site visit it would have clearly seen that the building was two-floors and would have been on notice to make an inquiry about the error in the contract documents.

	
	

	
	

	Interim summary
	In summary, these rules are analogous to the rules of a card game, where the cardinal rule is the ace.  The numerous secondary rules also resemble playing cards in that they can be placed in an order of hierarchy.  Finally, the duty to inquire rule is the “wild card” that can overcome any of the secondary rules under the proper circumstances.  However, unlike a card game, the hierarchy of contract interpretation must be taken only as a guide, because the operative facts contained in each case must be considered.

	
	

	
	

	Transition
	We have now learned the basics of what claims are, when they may be presented, conducting fact-finding on claims, and contract interpretation.  Now let’s discuss the methods of resolving claims.

	
	


Resolving Claims

	
	

	Resolving claims
	What are the four methods used to resolve claims?
There are four methods that can be used to resolve claims:

1. Direct negotiation between the parties;

2. Alternative means of dispute resolution which often involves an impartial third party who serves to assist the parties to resolve the issues in controversy, commonly known as Alternative Disputes Resolution (ADR);

3. Issuing a Contracting Officer’s Final Decision (COFD);

4. The appellate process.


	
	

	Negotiation
	It is the Government’s policy to resolve claims by mutual agreement at the contracting officer’s level.  If the contracting officer believes that there is merit to some aspect of the claim, mutual agreement is usually accomplished through the negotiation process.  Through the process of negotiation you can hopefully reach a settlement which can prevent expensive and time-consuming litigation.  You learned negotiation skills in CON 104.

Reference:  FAR 33.204

	
	


Alternative Disputes Resolution (ADR)

	
	

	Transition
	We have now learned the basics of what claims are, when they may be presented, conducting fact-finding on claims, and the first method of resolving claims.  Now let’s discuss the second method of resolving claims, Alternative Disputes Resolution (ADR).

	
	

	
	

	Introduction
	ADR refers to a wide array of dispute resolution techniques, often involving a neutral third party, which are designed to resolve disputes consent.  Although seemingly a recent concept, Phoenician and Greek traders used commercial arbitration agreements and appointed arbitrators roamed the countryside in the sixth century BC settling disputes.

	
	

	
	

	The Federal Government and ADR
	Nowadays, ADR is employed in local, state, and federal courts, the private sector, and all levels of government.  There have been several recent laws, regulations, and policy statements that have increased its applications within the federal community.

	
	

	
	

	ADRA
	A principal reason for increased usage is the Administrative Dispute Resolution Act (ADRA).  Enacted in 1990 (Public Law 101–552, 5 U.S.C. sec. 571 et seq.) it provided explicit authority for federal agencies to use ADR to resolve disputes.



	
	

	Important point
	The reason why the ADRA was passed is found in a comment made during Senate hearings, by Senator Carl Levin (D–MI).  He stated that:

It is a fact of life that many people have disputes with the Federal Government.  In the late 1980s, of the 220,000 civil cases filed in Federal Court, more than 55,000 involved the Federal Government in one way or another.  Resolving these disputes costs taxpayers billions of dollars.  Resolving them before they become courtroom dramas is one way to make a dent in this billion-dollar drain on taxpayer funds.  Mediation, arbitration, mini-trials, and other methods offer cheaper, faster alternatives to courtroom battles.
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Alternative Disputes Resolution (ADR), Continued
	
	

	ADRA requirements
	The ADRA required that Federal agencies

· adopt policies addressing the use of ADR as a means of dispute resolution for all administrative programs

· designate a senior agency official to act as a disputes resolution specialist

· provide agency staff training in ADR techniques, and

· review standard agency contracts to determine whether to amend them to encourage the use of ADR.

	
	

	
	

	Expiration
	On 1 Oct 95 the bill expired, except for an extension to 1 Oct 99 through the CDA at 41 U.S.C. sec. 605.   However, the Alternative Means of Dispute Resolution Act of 1996 was signed into law permanently reauthorizing ADR.

	
	

	DoD Directive
	On 22 Apr 96, DoD Directive Number 5145.5 was issued on the subject of ADR.  The Directive establishes policy to implement the Civil Justice Reform Executive Order 12988 and the Report of the National Performance Review.  The Directive stated all DoD Components shall:

· Establish and implement ADR policies and programs.

· Make use of existing Government ADR resources to avoid unnecessary expenditures of time and money.

· Use ADR techniques as an alternative to litigation or formal administrative proceedings whenever appropriate.

· Treat every dispute, regardless of subject matter as a potential candidate for ADR

.
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	Presidential Memorandum
	In 1998, the Clinton administration reinvigorated ADR by establishing an Interagency ADR Working Group, chaired by the Attorney General, to encourage agencies to use ADR.  The results of the Working Group can be found at www.adr.af.mil/iadrwg.

	
	

	
	

	The FAR
	The FAR has several sections which implements ADR incorporated by public laws and executive orders:

· Section 5.202(a)(15) and Section 6.302–3(b)(3) establish that contract actions for the use of neutrals or for an expert participating in any part of an ADR process need not be synopsized and need not be subject to full and open competition.

· Section 33.204 encourages agencies to use ADR procedures to the maximum extent practicable.

· Section 33.210 authorizes Contracting Officers to use ADR to resolve claims except in the matters of fraud, or for penalties or forfeitures prescribed by statute or regulation that another Federal agency is authorized to administer, settle, or determine.

· Section 33.214(a) states that the objective of using ADR procedures is to increase the opportunity for relatively inexpensive and expeditious resolution of issues in controversy.  The essential elements of ADR include:

1. Existence of an issue in controversy;

2. A voluntary election by both parties to participate in the ADR process;

3. An agreement on alternative procedures and terms to be used in lieu of formal litigation; and

4. Participation in the process by officials of both parties who have the authority to resolve the issue in controversy

· Section 33.214(b) states if the contracting officer rejects a contractor’s request for ADR proceedings, the contracting officer shall provide a written explanation to the contractor citing the specific reasons for the rejection.  The same is true if a contractor rejects an agency’s request for ADR proceedings.
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	The FAR, continued
	· Section 33.214(c) establishes that ADR procedures may be used at any time the contracting officer has authority to resolve the issue in controversy.  If ADR is used after the issuance of a COFD, its use does not constitute a reconsideration of the final decision.

· Section 33.214(d) allows for the use of neutrals to facilitate resolution of the issue in controversy using the procedures chosen by the parties.

· Section 33.214(g) allows for the use of binding arbitration only as specified in agency guidelines.  In addition, arbitration shall contain a maximum award that may be issued by the arbitrator.

·   Section 52.233–1(g) wherein it incorporates the CDA, it again authorizes the use of ADR to resolve a claim submitted by or to the Government if the parties mutually consent to the use of ADR.

	
	

	
	

	Overview of ADR
	ADR is not an off-the-shelf product; it must be carefully tailored to fit specific disputes and disputants.  However, more ADR techniques employ a neutral third party trained to focus the disputants on their common interests and develop alternatives to costly formal litigation.  Some of the primary ADR techniques used by the Government and industry are shown below.

	
	

	
	

	ADR Techniques and characteristics
	Some ADR techniques and their characteristics include:

· Conciliation, in which relationships are built

· Facilitation and Mediation, in which procedures are examined

· Fact-finding and Mini-Trial, in which matters of substance are discussed, and

· Arbitration, in which decisions are made

	
	

	
	

	Techniques defined
	ADR techniques are defined as negotiation techniques employing a neutral third party to focus on interests and develop alternatives to resolve disputes without resorting to litigation.  Specific ADR techniques and their features follow.
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	Conciliation
	Conciliation is a process in which a third party, called a conciliator, restores damaged relationships between parties by bringing them together, clarifying perceptions, and pointing out misconceptions.  The conciliator may or may not be totally neutral to the interests of the parties.  Successful conciliation reduces tension and inflammatory rhetoric, opens channels of communication and facilitates continued negotiations.  Frequently, conciliation is used to restore the parties to a predispute status quo, after which other ADR techniques may be applied.

	
	

	
	

	Facilitation
	Facilitation is a process in which a third party, called a facilitator or neutral, improves the flow of information among disputing parties.  The facilitator provides procedural direction to enable the parties to effectively move through negotiation towards agreement.  The facilitator’s focus is on procedural assistance to conflict resolution, compared to a mediator who is more likely to be involved with substantive issues.  

	
	

	
	

	Mediation
	Mediation has become one of the most popular ADR techniques for resolving contract issues.  One reason is that the parties maintain a high level of control over the process.  Mediation takes place with the use of a third party neutral who listens to the issues from both parties and works with them to discover their mutual interests (interest-based negotiation) and then attempts to define the best and worst alternatives to a negotiated agreement.  Once this is in place the mediator will encourage the parties to brainstorm possible ways in which a settlement could be structured.

fact-finding.

	
	

	
	

	Partnering
	Partnering is the creation of an owner-contractor relationship that promotes achievement of mutually beneficial goals.  It involves an agreement in principle to share the risks involved in completing the project and establish and promote a nurturing” partnership” environment.  It is not a contractual vehicle.  Rather, it seeks to create a new cooperative attitude in completing Government contracts.  To create this attitude, each party needs to seek the goals, objectives, and needs of the other and seek ways in which these objectives could overlap.  In a report to the White House and the Office of Federal Procurement Policy, a DoD agency has seen partnering reduce claims by 69 percent between 1986 and 1995.
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	Early neutral evaluation
	Early neutral evaluation involves informal presentation by the parties to a neutral with respected credentials for an oral or written evaluation of the parties’ positions.  It is usually not binding.  Many courts require early neutral evaluation, particularly when the dispute involves technical or factual issues that lend themselves to expert evaluation.  It may also be an affective alternative to formal discovery in traditional litigation.

	
	

	
	

	Fact-finding
	Fact-finding is an investigative process in which a neutral “fact-finder” independently determines facts for a particular dispute after the parties have reached an impasse.  It succeeds when the opinion of the neutral carries sufficient weight to move the parties away from impasse, and it deals only with questions of fact, not interpretations of law.  The parties benefit by having the facts collected and organized to facilitate negotiations or if negotiations fail, for traditional litigation.

	
	

	
	

	Mini-trial
	Mini-trial is an ADR technique, which is effective in large cases where there is a voluminous amount of discovery and evidence.  Senior-level executives from the Government and the contractor, along with a neutral, act as the decision-making panel.  The process begins with counsel for each party making presentations to the panel.  Once the presentations have concluded, the panel meets to work out an equitable settlement.  One of the benefits of the mini-trial is that the parties feel that they have had their “day in court.”

	
	

	
	

	Arbitration
	Arbitration is one of the oldest and most popular forms of ADR.  Arbitration involves a formal adversarial hearing before a neutral, called the arbitrator, with a relaxed evidentiary standard.  The arbitrator is usually a subject matter expert.  An arbitrator serves as a “private judge” to render an informed decision based on the merits of the dispute.  The decision may be binding or non-binding, depending on the agreement between the parties.  However, within DoD, the use of binding arbitration is currently not authorized until implementing directions are approved.

	
	

	
	

	Transition
	To summarize ADR techniques, we will now watch a video on the introduction to ADR techniques.

	
	


Alternative Dispute Resolution Video/Class Discussion

	
	

	Title
	The following video, From Conflict to Cooperation: Alternative Dispute Resolution, was developed by the Federal Mediation and Conciliation Service.  They can be reached at (202) 653–2055.

	
	

	
	

	Directions to the instructor
	Follow these steps to set up the class discussion.



	
	
	Step
	Action
	

	
	
	1
	Check the television and VCR player to ensure that they are working.
	

	
	
	2
	Tell the students that they will be watching a 20 minute video on ADR techniques.
	

	
	
	3
	After the video, ask the students if they have seen any of the ADR techniques shown on the video in action.  If they have then discuss any lessons learned from their experiences. 
	

	
	
	4
	Ask the students if they have any questions
	

	
	

	
	

	Transition
	Now that we have learned some of the ADR techniques used by the Government and industry, let’s now watch a video that shows ADR in action.

	
	


Contracting Officer’s Final Decision (COFD)

	
	

	Transition
	We have now learned the basics of what claims are, when they may be presented, conducting fact-finding on claims, and the first two methods of resolving claims.  Now let’s discuss the third method of resolving claims, the Contracting Officer’s Final Decision (COFD).

	
	

	
	

	The COFD
	The CDA and the FAR require a COFD when the contractor has submitted a formal claim requesting a COFD to the Contracting Officer.  This usually occurs after the contractor and the Government have reached an impasse.  An impasse occurs when the parties in a dispute are unable to arrive at a settlement.

One of the important things that a COFD does is to explain to anyone who may read it, including the contractor who submitted the claim, why the contracting officer reached a certain decision regarding the matter(s) in dispute.  The COFD is the very foundation and the beginning of the dispute process.  In most cases, without a COFD there is nothing that a contractor can appeal.  With the data that is gathered for its preparation, the COFD forms a significant part of the record that the board or the court will look at in deciding the appeal.  Therefore, the COFD must be as complete and accurate as possible.

	
	

	
	

	Minimum requirements
	As a minimum the COFD should address:

· What the claim is about and why the contractor thinks that entitlement is due

· The Government’s interpretation of the contract

· Other kinds of evidence which may be relevant

· What decision was reached and the basis of the decision

· Contractor’s appeal rights

· A demand for payment in all cases where the contractor is indebted to the Government

Reference:  FAR 33.211(a)(4)(i)-(vi)
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	Quality requirements
	The quality of the COFD must be:

·  Responsive to all issues of the claim

·  Personal and independent

·  Impartial and unbiased

·  One that will withstand sound legal opinion

·  Timely
· Authorize payment for any issues found to have merit

	
	

	Time Limitations
	The contracting officer shall issue the COFD within the following statutory time limitations:

(1) For claims of $100,000 or less, 60 days after receiving a written request from the contractor that a decision be rendered within that period, or within a reasonable time after receipt of the claim if the contractor does not make such a request.

(2) For claims over $100,000, 60 days after receiving a certified claim; provided, however, that if a decision will not be issued within 60 days, the contracting officer shall notify the contractor, within that period, of the time within which a decision will be issued.

Reference:  FAR 33.211(c)
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	Question 1
	What considerations should the contracting officer take into account when determining what is a reasonable time to issue a COFD?

· The size and complexity of the claim

· The adequacy of the contractor’s supporting data

· Any other relevant factors

Reference:  FAR 33.211(d)



	Question 2
	What can the contractor do if the contracting officer unduly delays or does not issue a COFD within the required time period?

(1) The contractor can ask the board or court to direct the contracting officer to issue a COFD in a specified time period determined by the board or court.

(2) The contractor can appeal the matter to the board or court on the basis of a deemed denial. 

Note: As a matter of proper claims management, neither of these situations is acceptable to the government. 
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Practical Example—Final Decision

	
	

	Title
	The Final Decision.  Although contractor’s claims cover a wide spectrum of styles and content there are basic principles that need to be followed in order to allow the contracting officer to expedite the review.  It is important for you to be aware of these basic principles in case you receive a claim that is incomplete.

	
	

	
	

	Directions
	Follow these steps to set up the practical example



	
	
	Step
	Action
	

	
	
	1
	Tell the students that they will have 10 minutes to read the sample final decision.
	

	
	
	2
	Discuss the basic principles of the practical example with the students.
	

	
	
	3
	Give the students 10 minutes to discuss if they agree with the final decision.  If not, have the students explain what action they would take.
	

	
	

	
	

	Basic principles
	The final decision should be divided into four sections.  They consist of the following:

·  Introduction

·  Findings of fact

·  Determination

·  Closing statement

Using the previous example of a changes claim, let’s briefly discuss each section.

	
	

	
	

	Section 1
	Section 1 includes a reference to the contract involved and a summary of the contractor’s claim, including a statement of the additional compensation sought and a succinct statement of the factual basis of the contractor’s claim.
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	Section 2
	Section 2 contains the findings-of-fact.  The findings should contain a concise statement of facts, together with citations to applicable contract provisions, specifications, and regulations.  In this case, the findings of fact are identical with the contractor’s claim.  This is not usually the case.

	
	

	
	

	Section 3
	Section 3 contains the determination based on the findings-of-fact.  It lists reasons for the decision reached, supporting rationale, and a statement of factual areas of agreement and disagreement.  It may include citations to legal authorities where appropriate.  In this case, there are no areas of factual disagreement.  The only area of disagreement is the meaning of the specification in question.

	
	

	
	

	Section 4
	Section 4 sets forth precisely the decision reached and the relief, if any, afforded the Government.  In this case the Government denied EDC’s claim, terminated it for default, and indicated that the supplies may be repurchased and EDC would be responsible for any excess costs.  The final decision must inform the contractor of its appeal rights.
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Practical Example—Final Decision, Continued
	
	

	Sample final decision
	







18 May 19XX


CERTIFIED MAIL—RETURN RECEIPT REQUESTED

Electronic Design Corporation

22 Orchard Street

Anywhere, USA  12345

Subject:  CONTRACT N00001–XX–1234 FURNISH RADAR INDICATOR TOWER EQUIPMENT

Gentlemen:


By your letter dated April 30, 19XX, which was received by this office on May 1, 19XX, you submitted a claim in the amount of $25,652, and a time extension of 30 calendar days.  You claim that the Contracting Officer’s Technical Representative (COTR) made a constructive change to the contract by directing EDC to provide a radar range scale indicator that terminated at exactly 60 nautical miles.

FINDINGS OF FACT


Contract N00001–XX–1234 calling for the design, manufacture, and delivery of 92 systems of radar indicator tower equipment was awarded to EDC on June 30, 19XX in the amount of $1,848,942, by Naval Air Systems Command (NAVAIR), pursuant to sealed bidding procedures.  As awarded, the contract required that the systems be designed to meet the performance requirements of NAVAIR specification 12345, and be delivered in accordance with a schedule to commence on May 11, 19XX with two units, and continuing at the rate of five systems per month until completed.
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	Sample final decision, continued
	Paragraph 3.4.2.1 of Specification 12345 provides in part:

“3.4.2.1 Radar Range Scales.  Each range shall be adjustable to +/– 25 percent of the nominal value by an adjustment, except that there is no requirement to exceed sixty (60) nautical miles.  There are five (5) five ranges as identified below:

60 nautical miles

30 nautical miles

20 nautical miles

10 nautical miles

   6 nautical miles”

DETERMINATION

     The foregoing language did not permit the contractor to design a range in excess of 60 nautical miles.  The statement that “there is no requirement to exceed 60 nautical miles” means only that the specifications do not contemplate and, therefore, do not permit nominal values in excess of that amount.  Therefore, the contractor was obligated to provide radar systems capable of displaying ranges to the 60 nautical mile mark but not beyond.

     On March 13, 19XX, Mr. Smith, the Contracting Officer’s Technical Representative (COTR), visited the EDC facility for the purpose of monitoring progress in the completion of the preproduction units then due on May 11, 19XX.  In the course of his visit, Mr. Smith discovered that EDC had improperly designed the systems to display a range of 64 nautical miles, and, consequently, directed that EDC conform to the specifications.  This was nothing more than a requirement that EDC comply with its contract.

CONCLUSION

     The work necessary to redesign the radar system is not additional work for which NAVAIR is responsible.  It is, rather, work required by the original contract.  While performance of that work will delay EDC to June 11, 19XX, the delay is not compensable under the “Changes” clause or compensable under the “Default” clause.  Because the delay is thus solely the responsibility of EDC, it is in default for failure to deliver acceptable First Articles by May 11, 19XX.
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	Sample final decision, continued
	DECISION


It is hereby found that you are in default under Contract N00001–93–D–1234 because you have failed to furnish acceptable supplies of services within the time specified in the contract.  Specifically, you have failed to deliver the required radar equipment within the contract period as extended through May 11, 19XX.  Therefore, your right to proceed further with performance under the contract is hereby terminated, effective immediately.


You are also advised that the supplies or services required under the contract may be repurchased and you will be held liable for any excess costs occasioned thereby.  The Government reserves all rights and remedies provided by law or under the contract, in addition to charging excess costs.  You will be advised at a later date as to the amount of such costs, if any.


This is the Final Decision of the Contracting Officer.  This Decision may be appealed to the Armed Services Board of Contract Appeals, which is the authorized representative of the Secretary for hearing and determining contract disputes.  If you decide to appeal this decision, written notice thereof must be mailed or otherwise furnished to the Armed Services Board of Contract Appeals, Skyline Six, 5109 Leesburg Pike, 7th Floor, Falls Church, Virginia 22041, within 90 days from the date you received this decision.  A copy thereof shall also be furnished to the Contracting Officer from whose decision the appeal is taken, at the address set forth at the head of this letter, Attention: Director, Contracts Office.  The notice should indicate that an appeal is intended, should reference this decision, identify the contract by number, and state the amount in dispute.  The rules of procedure of the Armed Services Board of Contract Appeals are in the DFARS, Appendix A, Part Two.  Optional Accelerated Procedures are available in appeals involving $100,000 or less and Small Claims (expedited) procedures are available in appeals involving $50,000 or less.  In lieu of appealing to the Board of Contract Appeals, you may bring action directly in the U.S. Court of Federal Claims within 12 months of the date you receive this decision








C. H. HIQUEZ








Contracting Officer



	
	


Appeals Process

	
	

	Transition
	We have now learned the basics of what claims are, when they may be presented, conducting fact-finding on claims, and the first three methods of resolving claims.  Now let’s briefly review the fourth method, the appeals process.

	
	

	
	

	Question 1
	What are the two initial appellate forums that the CDA provides for contract claims?

The agency boards of contract appeals (BCAs) and the Court of Federal Claims (COFC).

	
	

	
	

	Question 2
	Who elects the forum on an appeal from a COFD?

The contractor.

	
	

	
	

	Question 3
	Is the contractor’s election of a forum binding?

Yes, as long as the forum accepts the appeal.  A contractor who is rejected by the BCA may still file an appeal with the COFC, provided the one-year timeframe has not expired.

	
	

	
	

	Contractor considerations
	There are practical and legal decisions that the contractor must weigh in deciding whether or not to appeal the COFD.  These factors include:

· The chances of success: Realize that there is always a risk of losing even in the strongest case.  Evidence may be lost, witnesses may not be able to testify, memories may fail, and key personnel may not make good witnesses.

· The cost of litigation: Legal fees, court costs, travel costs, consultant costs, employees’ salaries.

· The impact on its business relationship with the Government.

· Potential disruption to ongoing business. 

· The desire to create a legal precedent.
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Appeals Process, Continued
	
	

	Government considerations
	The Government has similar practical considerations it must weigh in deciding whether or not to defend the appeal.  These factors include:

· The chances of success.

· The cost of litigation: Similar to the contractor but must also consider CDA interest and possible attorney’s fees.

· Disruption to Government employees: When you are preparing for a hearing or trial you are not performing contract administration.

· The desire to create a legal precedent.

	
	

	
	

	Appeal forum considerations
	A contractor will receive a reasonably expeditious and just decision regardless of the forum in which it chooses to litigate its claim.  Both forums provide generally the same jurisdiction, discover procedures, and remedies.



	
	Note:  We will cover the BCAs, in particular the Armed Services Board, in 

           more detail later in this lesson.

	
	

	
	

	Boards and court comparisons
	The following chart highlights some of the similarities and differences between the boards and the court.
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A Brief Comparison: Boards vs. Courts

	Characteristic
	Boards of Contract Appeals
	Court of Federal Claims

	Location
	Most executive branch agencies have a BCA.  There are currently 11 BCAs within the executive branch.

The Armed Services Board (ASBCA) of Contract Appeals hears the majority of the appeals within DoD.

The ASBCA is the largest of the agency boards with approximately 30 Administrative Law Judges (ALJs).


	The US. Court of Federal Claims (COFC) is located in Washington, D.C.

The COFC is comprised of 16 trial judges appointed by the President for 15-year terms.

	Time limit on filing
	90 days after receipt of the final decision from the contracting officer.
	One year after receipt of the final decision from the contracting officer

	Hearings (trials)
	Optional; must be requested by any party preferring to present oral arguments rather than have the decision based solely on the written evidence.

Uses transcripts of hearings when hearings are held.
	Usually optional, but the judge may order the parties to present oral arguments.

Uses transcripts of trial when trial is held.

	Small claims procedures
	Accelerated procedures for claims of $100,000 or less; the decision is due within 180 days after the appeal is filed.

Expedited procedures for claims of $50,000 or less; the 

decision is due within 120 days after the appeal is filed.
	Does not have specific small claims procedures but generally tries to expedite smaller claims.
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	Characteristic
	Boards of Contract Appeals
	Court of Federal Claims

	Expense
	Less formality, so generally less expensive

The board will conduct hearings at locations most convenient to the parties.
	Procedures are more formal, so they generally are more time-consuming and, therefore, more expensive. 

The court will conduct hearings at locations most convenient to the parties.

	The contractor’s attorney
	The contractor usually has an attorney; however, the contractor is allowed to represent itself.
	The contractor must be represented by counsel.

	The Government’s attorney
	The Government is represented by an attorney from the procuring agency.
	The Government is represented by an attorney from the Department of Justice

	The judges
	Each BCA has Administrative Law Judges (ALJ), each of which is required to have at least 5 years of Government contract law experience.

The administrative law judges have the reputation for deciding cases independently of agency pressures.
	No specialized Government contracts experience is required.

Federal court judges are often perceived as more independent and also more willing to make controversial decisions.

	Decisions
	Decisions are issued by a panel of three judges, although only one judge may conduct the hearing.
	Decisions are issued by a single judge.

	Use of precedent (basing decisions on rulings on previous similar cases)
	Very consistent in the application of precedent.
	More inconsistent in the application of precedent; the 16 judges have not hesitated in refusing to follow each other’s decisions.

	Settlement authority
	The Contracting Officer retains settlement authority on the appeal until the Board issues the decision.
	Settlement authority resides with the Department of Justice.
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	Characteristic
	Boards of Contract Appeals
	Court of Federal Claims

	Forum for further appeals
	Court of Appeals for the Federal Circuit (CAFC)

The procuring agency must convince DoJ to appeal.
	Court of Appeals for the Federal Circuit (CAFC)

The procuring agency must convince DoJ to appeal.

	Appeal time requirements
	120 days from notice of an adverse board decision
	60 days from date of an adverse court judgment

	Judicial review standard
	CAFC’s scope of review:

The decision of the agency board in questions of law are not final or conclusive, therefore not binding on the CAFC.

Factual determinations made by the agency boards are not subject to review by the CAFC unless they are not supported by “substantial evidence.”


	CAFC’s scope of review:

The decision of the COFC in questions of law are not final or conclusive, therefore not binding on the CAFC.

Factual determinations made by the COFC are not subject to review by the CAFC unless they are “clearly erroneous.”

This review standard is generally regarded as stricter (however the CAFC has not yet had an occasion to decide whether this is true); therefore a COFC ruling would be less prone to reversal than a board decision.

	Forum for further appeals
	The Supreme Court

(This is not automatic because the Supreme Court elects which appeals it wants to hear.)
	The Supreme Court

(This is not automatic because the Supreme Court elects which appeals it wants to hear.)

	
	


 Appeals Process—The BCA Decision
	Question 1
	Based on the above information, what forum do most contractors choose?

Over 90% of all contractors choose the agency boards

Therefore, we will cover the BCA decision process.

Note: It is beyond to scope of this course to cover the litigation process.  For more information on this subject, refer to the DAU course on Contract Law, CON 210.

	
	

	The decision
	After the hearing and following the submission of the reply briefs, the Board will prepare and issue a decision.  The time for a decision depends on the size of the case and the complexity of the issues involved.  For example, the ASBCA has taken as little as 3 days and as much as 1,535 days to issue a decision.

	
	

	Procedure
	The ASBCA is divided into panels consisting of three regular members, a Vice-Chairman, and a Chairman.  The hearing judge usually prepares a draft opinion and circulates it among the Vice-Chairman, and a Chairman who review it.  If all three judges agree on the draft opinion, the hearing judge will prepare a decision which is signed by all three judges.  If a judge disagrees with the decision, a dissenting opinion will be included.  If two judges disagree, the other two panel members will be called in to render an opinion.  In this case, the majority opinion of the five panel members will prevail.
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	Form and content
	A Board decision is a formal statement of the result reached by the Board and the legal basis for it.  It is based on several sources.  They are:

· the record, including all exhibits

· the briefs,

· legal authorities, and

· the judgment of the judges themselves using individual notes or independent legal research.

Each Board decision is divided into two parts:

1. The first section is entitled “Findings of Fact” and consists of an extensive analysis of the facts.

2. The second section is entitled “Decision” and contains a discussion of the applicable legal principles and the Board’s ruling.  Frequently, contained in the decision section will be the Board’s order directing the parties to take some action.  For example, if the contractor prevails, the Board will order the remanding of the case back to the Contracting Officer for settlement.

	
	


Appeals Process—Postdecision Relief
	
	

	Postdecision relief
	The purpose of the Board is to adjudicate the rights of the parties to a dispute.  The Board’s decision accomplishes that purpose unless and until it is reversed by the CAFC.  However, the Boards recognize that errors sometimes occur.  Therefore, the Boards have devised a series of rules governing postdecision relief.

	
	

	
	

	Motion for reconsideration
	The most important of these rules, and the only rule discussed here, is the Motion for Reconsideration.  Either party may file it within 30 days from receipt of the Board’s decision.

The primary purpose of reconsideration is to

· show that the Board failed to evaluate the evidence of record correctly

· show that the Board failed to rule correctly on a question of law, or

· allow a party the opportunity to present significantly newly discovered evidence or evidence not readily available at the time of the principal decision.

Motions for Reconsideration which do not allege newly discovered evidence and merely repeat arguments that were fully considered by the Board in reaching its initial decision are ordinarily denied.

	
	

	
	

	Appeal to the CAFC
	As previously stated, either the contractor or the Government may appeal an adverse decision by the Board the CAFC, by filing a notice of appeal within 120 days after receipt of the decision.  However, the Government may not appeal unless a senior official in the office of the head of the procuring agency convinces the authorized representative of the U.S. Attorney General of the merits of the appeal.

Note:  This does not happen often.

	
	

	
	


 Appeals Process—Postdecision Action and Duties

	
	

	Transition
	You now have some idea of what occurs during a BCA hearing and what happens on appeal to the CAFC.  Now let’s turn our attention to the duties of the parties after a board or court decision.

	
	

	
	

	Duties after a board or court decision
	If the board or court issues a decision sustaining the contractor’s appeal in whole or in part you will be required, if no appeal is filed, to modify the contract to enforce the decision to the extent it alters the terms of the contract.  You will cite the board or court decision as your authority for this unilateral contract modification.

However, sometimes the boards or courts will rule on entitlement and direct the parties to negotiate the quantum.  In these cases, your contract modification would be an amount that was acceptable to both parties.

	
	

	
	

	Question 1
	What if the parties are unable to settle the quantum?

It will be necessary for the Contracting Officer to issue a quantum COFD paying the contractor an amount which the Contracting Officer believes is fair and reasonable.

	
	

	
	

	Question 2
	What option does the contractor have after receiving a quantum COFD?

The contractor may appeal the quantum COFD to the same board or court that issued the decision on entitlement and the whole appeal process begins again.

	
	

	
	

	CDA Interest
	Remember that the contractor is entitled to CDA interest from the date that the Contracting Officer received the claim until the date of payment.  Depending on the passage of time, this could become a considerable amount.
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	EAJA
	In 1981, the Equal Access to Justice Act (EAJA), U.S.C. 504, provided that a small party prevailing against a Government agency in an “adversary adjudication” could recover its “fees and other expenses.”  The following are some of the important features of the EAJA:

· The boards and courts have the authority under EAJA to make such awards; however, they are not automatic, the contractor must file its application for fees within 30 days of receipt of the decision of the Board or Court.

· To qualify, the contractor must have a net worth less than $7,000,000 and employ less than 500 employees as of the time the “adversary adjudication” began.

· In order to recover:

· It is not sufficient for the contractor to “win” the appeal; the contractor must also show that the Government’s position was not “substantially justified.”

· However, it is not necessary for the contractor to win the appeal; the contractor can be found to “prevail” if the settlement agreement issued after a COFD indicated that the contractor’s claim was meritorious and the Government’s position was not “substantially justified.”

· Amount of recovery:

The contractor can recover reasonable expenses for expert witnesses, engineering reports, studies, reports, tests, analyses.  However, attorney’s fees are capped at $125.00 per hour

	
	

	
	


Summary

	
	

	Lesson summary
	In this lesson we first looked at the fundamental causes of disputes and claims between the contractor and the Government.  In addition, we discovered that there are warning signs that usually signal impending claims.  Second, we discussed how the Contract Disputes Act and the Disputes clause govern the actions of both the Government and the contractor.  Third, we discussed the basic principles on how a contractor’s claim is put together.  Fourth, we discussed how the contracting officer analyzes disputes and claims, which included a discussion on the rules of contract interpretation.  Finally, we discussed the four methods that may be employed to resolve claims.  We learned that, of the four methods discussed, direct negotiation and ADR are the preferred methods of claim resolution.

Hopefully, your awareness of the above mentioned topics will allow you to take prompt action upon receipt of a claim and hopefully this will lessen the number of appeals that make their way to the boards and courts.
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