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From the very first time that government property was provided under a contract or acquired by the contractor for the government there has always existed the question of what to do with the property when it is no longer needed on that contract or when it might be needed on some other contract.  One could assume that the property would always be processed through plant clearance with its inventory schedules, screening periods, possible re‑utilization, sales, scrapping or abandonment.  Ahhhhh, but such is not always the case.  There are numerous other methodologies by which property may be far more effectively, efficiently and quickly re‑utilized as well as there are ways that property may be improperly moved.  The purpose of this paper is to discuss the various and sundry methods by which property may be transferred for use on other government contracts or even for commercial work.


TRANSFER OF GOVERNMENT FURNISHED PROPERTY
Historically, the traditional method for moving property left over at the completion of a contract was done by obtaining the contracting officer's approval for such a move.  From an outward appearance this would appear top be the logical and required method.  Yet even with this method there are problems that may appear due to the inner workings of the governmental procurement system.

Consider that many times the Government Contracting Officer  would grant this approval for transfer verbally.  The contractor, operating on the directions of the Contracting Officer, would then move this property from one contract to another.  Unfortunately, many times the audit trail for this type of transaction became obscured and vague.  Why?  Because even though the contractor had the authorization to transfer the property there was no document supporting that transaction.  But wait, you say, there was a DD Form 1149 made out with all of the required information.  But wait, I say, under block 9, Authority or Purpose, what do you have written down.  More likely than not this will either be left blank or an unauthorized individual's signature, contractor or government, will appear.  Maybe, if we are lucky, there might appear a note about the C.O.'s verbal direction and the date such authority was granted.

The problems created by this type of transfer, moving property at the verbal direction of the Contracting Officer, are numerous and varied.  The first is that of documentation.  To provide that "complete, current, auditable record of all transactions" as required by the Federal Acquisition Regulation (FAR) 45.505 (c) more than just a verbal direction would appear to be required.  More on how to resolve this dilemma latter.  The second problem presented by this type of transfer is the assumed lack of consideration.  Now I say assumed as I have a great deal of respect and admiration for the Contracting Officers that I have done business with.  Their job and work load are mind‑boggling as well as having the un‑enviable task of attempting to stay current, as do we, with the rapidly changing world of Government contracting.  Though there is direction provided the Contracting Officer on the matter of consideration all too often this is overlooked.  The FAR policy and guidance is quite clear.  FAR 45.102 (a) states

"Eliminate to the maximum practical extent any competitive advantage that might arise from using such property."

This policy is reiterated and amplified in FAR 45.201 which discusses the competitive advantage as well as 45.203 which discusses post‑award utilization requests.  Torn between all of the masters they must serve, the Contracting Officer may overlook this, what they may consider a, small item as being too time consuming and not worth the effort and monies necessary to process in writing.  To the contractor it may provide unjust enrichment; To the Government and Contractor Property Administrator it may provide years of tracing un‑traceable property with the ensuing anger, frustration and the accompanying questioning of the Contracting Officer's parental lineage (in verbal form).

Lastly, we see another permutation of this policy under FAR 45.401 (2nd sentence):

"Prior approval of the contracting officer having cognizance of Government production and research property is required for any use ... to ensure that the Government receives adequate consideration."

Thankfully, there has been a call to order from former Under Secretary of Defense Godwin.  In what has become known as the Godwin Memo, dated 25 November 1986, Mr. Godwin chastised the Department of Defense for not following currently existing regulations.  He states:

"... these problems would not exist if current DoD policies relating to the acquisition, management, control and disposal of government property were being followed."  (Author's Note: Some of you are going to say that this applies only to Facilities.  Check and you will see the term used is "Government production and research property" which includes not only Facilities but also Special Tooling and Special Test Equipment (FAR 45.301))

Mr. Godwin cited several key problem areas.  One of these was the area of Property Rollovers/Transfers for All Classes Of Property.  This section reinforces the previously discussed problems by providing the following:

"Reviews have determined that property is being rolled over/transferred from contract-to-contract without proper approval and without identifying that the government has received adequate consideration for the continued use by the contractor.  Government‑property that is provided to a contractor is for the performance of a particular contract with adequate consideration obtained under that contract for such use.  Property is not to continue to remain in a contractor's possession beyond the period of original authorization without new approvals."

Though initially this would appear to be solely a Contracting Officer problem I believe that it is a Property Administrator problem as well.  We as Property Administrators, both Government and Contractor alike, should seek to assure that all transfers are properly documented and consummated.  


HOW TRANSFERS MAY BE ACCOMPLISHED
I said before that the Contracting Officer provided verbal authorization to transfer the property and complained (softly) that I did not believe that this was sufficient.  It is sufficient from an authority standpoint but from a property management standpoint this does not provide us the audit trail that we so desperately need to comply with the FAR.  What do we do then?  If a transfer is to take place then it is imperative that some form of documentation be created.  The Administrative Contracting Officer would best be tasked by the Procuring Contracting Officers (PCO) to draw up and negotiate the bilateral contract modification that would best serve the government and contractor's needs.  Yes, I used the plural of Procuring Contracting Officers as both the losing and the gaining Procuring Contracting Officers should be involved with this transaction.

There are always emergencies that would preclude the processing of the contract modification in a timely fashion and therefore necessitate the transfer of property by verbal authority but this modification should then be drawn up after the fact.  Note that the same Administrative Contracting Officer will, hopefully, be handling both the losing and the gaining contracts thereby simplifying the task.  You may ask why do we have to contact both Procuring Contracting Officers?  Can you imagine if the PCO from the losing contract was never notified that property was being transferred from his/her contract.  A follow‑on contract was awarded which required the use of this property but it was no longer where the PCO thought it was because it had been transferred and subsequently disposed off WITHOUT THE OWNING PCO'S APPROVAL.  Reverse that situation to the gaining PCO.  A contract is awarded which then requires the transfer of some property to it.  The contractor tells the ACO.  The ACO asks the losing PCO if he/she requires the property any longer.  The owning PCO says no ‑ go ahead and transfer it.  The gaining PCO knows nothing about it.  Contractor B hears about this government property which was not offered and believes that the government has given an unfair competitive advantage to contractor A by allowing the use of said property and decides to file suit against the government.  Another scenario presents itself.  Imagine that the property is transferred without the gaining PCO's knowledge.  Disposition time arrives, the property is declared excess and it is discovered to be contaminated with carcinogenic material.  Disposal costs are astronomical and the PCO can only say "Where did this property come from and where will I get the money to pay the contractor to dispose of it?"  Problems created because both PCOs were not contacted?  You'd better believe it!

Needless to say we need both the losing PCO's permission, the gaining PCO's permission and the Contractor's permission.  You may question ‑ Wait, why do I need the contractor's permission?  I understand about the two PCOs, but why do I need the contractor's permission?  To answer this we need look at the Government Property Clauses: FAR 52.245‑2 or 52.245‑5.  In paragraph (b) in both of these clauses we see the heading of "Changes in Government‑furnished property."  In simple English, these paragraphs give the government the UNILATERAL right to DECREASE (Emphasis added) the amount of property provided under the contract with an equitable adjustment (paragraph h) if requested by the contractor in writing.  It remains silent in discussing increases in Government‑furnished property.  One can only assume that for the government to increase the amount of government‑furnished property it must be done bilaterally, with both the government's and contractor's concurrence/agreement (A bilateral modification).  This action is necessary as the increase of government property may occasion higher or lower costs on the contractor, depending upon the situation presented.  More importantly, the government's sovereign rights, those rights that allow it to decrease property in the possession of the contractor for use somewhere else in case of higher priorities, do not extend to increasing property ‑ at least in the government property clauses.

I mentioned before that there may come a time where the ACO says to you, the Government Property Administrator "Don't bother me with this trivial stuff.  I have more important things to do."  Your response should now be a discussion of why it is important that this be done as has been delineated above.  There is always a different way to handle things though.  I hear all these complaints that property is impotent, that we lack authority.  Whether this is self‑imposed or externally imposed is another article, but, I offer this guidance.  Why not write the modification(s) yourself!  Remember ‑ YOU are the authorized representative of the Contracting Officer when it comes to the Government Property arena.  I am NOT saying sign it, I am saying write it for the ACO's signature.  What?  You say you don't know how to do that?  Well learn what is required in a modification.  You say you don't know what adequate consideration is?  You handle Government Property don't you?  You know what the Uses and Charges Clause says.  That clause may be applied as a basis for computing what adequate consideration should be (FAR 45.4).  Go ahead compute the rent and provide that to the ACO as a basis for negotiation.  The ACO may obtain some other form of consideration.  That is fine.  What you as the PA have done is shown your competence, capability and PROFESSIONALISM in adequately handling your role as that "Authorized representative of the Contracting Officer".

From this past discussion we see that transfers of Government Furnished Property should be processed via bilateral contract modifications coordinated between ACO, PCOs, and the contractor to ensure:


1.  Proper authorizations are obtained.


2.  A complete audit trail is retained.


3.  Adequate consideration is maintained.


A CREDIT/DEBIT or COST TRANSFER SYSTEM
But let's look at Material for a moment, material of the Contractor Acquired variety, to which the Government has title.  Assume for a moment that you are faced with the following scenario.  You are a Contractor Property Administrator who has just been approached by an engineer in your organization.  It seems that there is some Contractor Acquired Property of the Material classification that this engineer wants to use.  It, the material, is accountable under a Cost reimbursement type contract and the engineer wants to use that material on a fixed price contract.  Your dilemma ‑ How do you get that material from the cost reimbursement type contract to the fixed price contract?

A couple of things to remember. 


1.  The material is Contractor Acquired Property.  For clarification,


      as it was acquired under a Cost-reimbursement type contract it 


      is Government Property.


2.  It is excess to the needs of that contract.


3.  The engineer needs it NOW, THIS INSTANT, RIGHT AWAY, PRONTO, 


       POST HASTE, LEMME HAVE IT! (You know how engineers are.)

Well, what do you do?  Let's look at some of our options.  The first option would be to request a contract modification to both the losing and gaining contract through the ACO as we have previously discussed.  To time consuming, you say.  O.K., O.K. Let's look at the second option.  Since this material is excess we can put it on inventory schedules and allow it to go through the normal screening cycle.  What?  You say this will take even longer than the first option.  Sorry!  Well are there any other options?  Yes there are!  

Both the Air Force Contract Management Division and the Defense Logistics Agency embraced the idea of Cost Transfers or a Transfer System approach.  These two approaches are essentially the same.  (For a detailed discussion of their workings please see AFCMDR 78‑7(2‑5) or DLAM 8105.1(45.6).  Unfortunately, BOTH of these documents are now obsolete and therefore the discussion of this process is sparse.)  These approaches allow for the transfer of material that is excess to the needs of the contract "At Cost."  This "transfer", which I believe is a misnomer and should more accurately be called a credit/debit system, is in line with the Contract Cost Principles and Procedures found in FAR 31.205‑26, Material Costs, as well as the policy found under FAR 45.603 and 45.605‑1.  Notice that with the transfer of costs we have all of the funds expended under the cost reimbursement contract being credited back to this contract while the fixed price contract will now have those costs debited to it.  Notice that a number of key ingredients change in this scenario using this method of transfer.  The first is the speed by which the transfer may be accomplished ‑ as quick as the contractor can complete the paperwork.  There is no waiting for ACO/PCO Approval.  The type of property under the Cost Reimbursement Type contract was Contractor Acquired Property which requires that the contractor maintain records in accordance with FAR 45.5.  But when it is moved through this credit/debit system to the Fixed Price contract it is now Progress Payments Inventory, if the Progress Payments clause was in this Fixed Price Contract, which does not carry the same control requirements as Government Property (CAP).  If there was no Progress Payments clause under this Fixed Price Contract the material that was credited/debited would simply be Contractor Property for which the Government would have no concern.  If this property had been transferred by the contract modification process it would still be Government Property but not of the CAP variety, it would now be Government FURNISHED Property.

This type of system requires that the ACO authorize it.  The PA will approve it as part of the contractor's Property Control System and review it as part of their system survey.  The contractor will implement and comply with it.  It provides a quick easy method of movement of property from one contract to another with some very clear advantages.  Quickness, ease of operation are some of the advantages but there are others and a few disadvantages depending upon which side of the fence you are on, Government or Contractor.  Consider the following:

Under the Cost reimbursement type contract 

who bears the Risk Of Loss for Government

Property (CAP AND GFP)?




   The Government does.

If the property had been transferred 

via contract Modification from a 

Cost reimbursement to the Fixed Price

 Contract as Government Property 

(GFP) who bears the Risk Of Loss?




   The Government does.

IF the Property was credited from the 

Cost reimbursement and debited to the 

Fixed Price Contract as Progress 

Payments Inventory who bears 

the Risk Of Loss?




   The Contractor Does.

If the property had been transferred 

from a Cost reimbursement contract via

contract Modification to the Fixed Price

Contract as Government furnished Property

(GFP) can the Government question

its allocability to that Contract?




   NO!

If excess remains at the completion 

of the Cost reimbursement Contract

who bears the cost?




   The Government does.

If excess remains at the completion 

of the Fixed Price Contract who bears 

the cost?




   The Contractor Does.

The contractor, under this type of system would even have the option of crediting/debiting that material from the cost reimbursement contract for use on a commercial contract.  Remember, the Government is receiving full acquisition cost for that material.  Therefore, the Government is actually saving money and time by receiving adequate consideration for the material and removes the task of contract modification.  The contractor is saving money and time by having immediate access to the material without having to wait for that contract modification.  With this in mind there is nothing wrong with the crediting/debiting of material from a cost reimbursement contract to a commercial contract with one possible concern.  That concern would be if the material was NOT EXCESS.  If such were the case, there is a possibility that the contractor would credit/debit material at a lower price to the commercial contract and then re‑procure the same material at a higher price for the Cost Reimbursement contract, loading the higher costs onto the Government work.  Such a concern leads us logically to the last topic of discussion ‑ a Material Management Accounting System.  But before I do that let me draw a few pictures of what we have discussed so far:  


CHART 2

EXAMPLE #1
Transfer by Contract Modification from 

Cost Reimbursement to Fixed Price Contract WITHOUT CONSIDERATION.

COST REIMBURSEMENT


FIXED PRICE 

  TYPE CONTRACT   


TYPE CONTRACT

MUST BE ACCOMPLISHED

1.  Property Moved From
BY CONTRACT MODIFICATION

1. Property Moved To

2.  Cost of CAP Charged to 
TO BOTH LOSING & GAINING

2. No Consideration Received

     Contract
CONTRACTS

3.  Type of Property:


3. Type of Property:

     Contractor Acquired Property


  Government Furnished Property

4.  Type of Control Required:


4. Type of Control Required:

     FAR 45.5


    FAR 45.5

EXAMPLE #2
Credit/Debit (Cost Transfer) System approach used to move material from a 

Cost Reimbursement to a Fixed Price Contract WITH CONSIDERATION.

COST REIMBURSEMENT

 FIXED PRICE 

  TYPE CONTRACT   

TYPE CONTRACT
1.  Property Moved From

1. Property Moved To

2.  Cost of Property Credited

2. Cost of Property Debited

3.  Type of Property:

3. Type of Property:

     Contractor Acquired Property

    Progress Payments Inventory.

4.  Type of Control Required:

4. Type of Control Required:

     FAR 45.5

    Sound Industrial Practice

EXAMPLE #3
Credit/Debit (Cost Transfer) System approach used to move material from a 

Cost Reimbursement to a Commercial Contract WITH CONSIDERATION.

COST REIMBURSEMENT

COMMERCIAL 

  TYPE CONTRACT   

 CONTRACT  
1.  Property Moved From

1. Property Moved To

2.  Cost of Property Credited

2. Cost of Property Debited

3.  Type of Property:

3. Type of Property:

     Contractor Acquired Property

    Contractor Property.

4.  Type of Control Required:

4. Type of Control Required:

     FAR 45.5

    None


THE MATERIAL MANAGEMENT ACCOUNTING SYSTEMS
In the Friday, October 28th, 1988 edition of the Federal Register (Vol. 53, No.209, DAR Case 88‑311) proposed rules for a Material Management Accounting Systems section of the DOD FAR Supplement were published.  This systems approach is a major step forward in bringing the control of Government Property of the material classification more in line with what is used in the current commercial environment for controlling and accounting for material.  Note that we are only speaking of material here, not any of the other classifications of property.  The Material Management Accounting Systems (MMAS) is an outgrowth of the MRP/MRPII system of controlling material.  Its basic philosophy, put into the simplest terms possible, is to allow the use of material where it is most urgently needed from where it is most readily available, regardless of ownership.  In considering what we have discussed before it would appear to be foolish to have good usable material siting in the stockroom, title to which vests in the government, and a work stoppage on the production line because this same exact material is not available under the contract for which work is being done.  Yes, you say, that is stupid.  But, rules is rules.  That's right and rules can be changed ‑ such is the case here.  The proposed rules legitimize the use of material from one contract on another or even of government material on commercial work SO LONG AS IT MEETS THE REQUIREMENTS SET FORTH IN THE PROPOSED DFARS.

Let's take a look at the proposed rules for a moment.  This new requirement is proposed to be placed in the DFARS at Section 245 (As this is proposed as a change to the Code of Federal Regulation (CFR) just delete the first number (2) and you will see that it is really Part 45 of the DFARS).  More specifically it will be Sub‑Part 45.72.  This subpart sets forth Definitions, Policy, Applicability, Responsibilities, MMAS standards, System disclosure, demonstration, and maintenance requirements, Procedures and the Contract Clause.  Needless to say it would be impossible for me to discuss each and every item in this article.  We will save that for the future, once the final version is published as a Regulation.  What I would like to discuss is the intent of the MMAS, its benefits, and detriments, its strengths and its weaknesses.

Some, who shall remain nameless, have said that the MMAS is not a Property issue, that it is a Cost and Pricing issue.  I disagree and disagree strongly.  If I may quote from the Summary of the published proposed rules:

"Paragraph 245.505‑3(f)(2)(ii) is added [to the DFARS] to allow the contractor's material control system to physically commingle inventories that may include materials charges or allocated to fixed price, cost reimbursement, and commercial contracts ..."

The moment the allowance was made to commingle fixed price and cost reimbursement assets that is when we, property, became involved.  Unfortunately, though the writers of the proposed regulation placed the rules in Part 45 not once do they mention the responsibilities of the Property Administrator.  

It is my opinion that this, Ladies and Gentlemen, will prove to be a most difficult obstacle to overcome.  It is a property problem and requires the attention of property people and not just the cost and pricing folks.  They no more understand the intricacies of the world of government property than we do the world of defective pricing.  Would we propose to write a regulation about pricing that doesn't even address pricing's responsibilities.  But yet we see in front of us a proposed regulation that is in the Government Property section but does not once mention, other than the title of the section, the words Government Property, Property Administrator, or even Property Control System.  I can only hope that this was an oversight, but, enough of my philosophizing.

The MMAS, as previously stated, would allow a contractor to physically commingle all material as well as use this material for whatever contract/job they were performing.  The policy and requirements that must be met are an outgrowth of the Ten Keys Elements set forth in a memorandum issued by Eleanor Spector from the Office of the Assistant Secretary of Defense, dated 10 Dec 1987.  These ten key elements were developed based on DCAA audits, information gathered through meetings with industry, and concerns expressed in recent congressional hearings.

Essentially, the MMAS is a self‑certified system where the contractor is required, through internal audits, that must meet strict evaluation criteria, to disclose to the government whether their MMAS is adequate as well as requiring the contractor to disclose to the Government when their system does not meet any of the criteria.  It sets forth very stringent accuracy levels for bills of material, and master production schedules.  These accuracy levels are 98 and 95 percent, respectively.  Physical inventories must also meet a 95 percent accuracy level.  It appears that the initial start‑up costs for this type of system will be expensive but the payback in terms of utilization of material will be immediate and profound if properly implemented.  If not properly implemented though, I imagine that the contractor will have their hands full trying to respond to the numerous audit reports generated out of this approach.

What does this have to do with transfers of property?  Everything and anything!  No longer would contract modifications have to be generated for the transfer of property between contracts.  The credit/debit or Cost transfer system would be replaced by the MMAS, if a contractor is bound by a MMAS.  Lastly, the ACO is granting blanket approval for all cost transfers so long as the contractor has an adequate MMAS.  I, for one, know that the discussion of the MMAS will continue for a very long time as implementing policy is published and as each agency chooses to interpret it as they see fit.  

NOTE: THE MMAS WAS PUBLISHED AS A FINAL RULE at DFARS 252.242-7004.  See Additional article of the MMAS in your handout.

COMMENTARY
At this stage in the development of the Profession of Property Management we, each and every one of us must learn all that we can about MRP/MRPII/MMAS.  We must learn its philosophy, its basic tenants, its rules and principles for without this knowledge we will be left in the dust, if that has not already happened.  Read, study, talk to people who are knowledgeable in it from a Material Control standpoint.  They may know nothing about Government Property but that doesn't matter.  Pick their minds to see what it, MRP/MRPII/MMAS, is all about and use that knowledge to improve your functioning as a Property Professional.  

  ‑  On the Government side ‑ get involved with the initial implementing of the MMAS at your contractor's facility.  

  ‑  On the Contractor side ‑ get involved with the initial design of the MMAS and the Government's requirements.

Learn together what it is all about and how it works.  The collective intelligence is far more powerful than the singular.  

Some of you may say but some of this stuff is from Fixed Price contracts with progress payments ‑ We don't look at that stuff.  I agree!  In the past we, the Government Property Administrators, have not been tasked under the regulations to look at Progress Payments inventory because it is not "True" Government Property.  When have we been called in?  When something goes wrong ‑ a bankruptcy, termination, adverse financial conditions ‑ When the #$%&@$# hits the fan!  Think about it for a moment.  We hear a repeated call for the reduction in the amount of Government Property;  We hear how all these reports keep chastising us for the lack of care of Government Property;  We hear how we don't know how to control Government Property ‑ including Progress Payments inventory (Otherwise the MMAS would never have been written).  Ladies and Gentlemen, I repeat, we need to be involved even with progress payments inventory from a survivalist position!  Otherwise I firmly believe the field of property will cease to exist.  If we shirk our duties and do not assume our rightful responsibilities someone else will do them for us.  Hypothetically divide the function up ‑ Give maintenance to Quality Assurance, Inventory Control (Record keeping) and Utilization to the Industrial Specialist and disposition to the Defense Reutilization and Marketing Offices and Regions.  Think about it?  What is there, of any meaningful substance, left to do?  Be careful lest we end up as the homeless on the streets of the contract management arena!


CONCLUSIONS
Through this discussion we have seen that transfers may be accomplished through many different means some old, some new, some timely, some slow, some cost effective, some not.  Our job as Property Administrators and Property Managers is to know these various methodologies and when and under what circumstances to use each type.  As I close this article I leave you, as I always do, with a few questions to ponder and debate amongst yourselves.

QUESTIONS:

     Does the Contractor's MMAS fall under the purview of their Property Control System?

     If there are inventory shortages under the MMAS of material who bears the risk of loss?

Good luck and keep on learning!

If this article has helped you or if you require further information please feel free to contact him at the Air Force Institute of Technology at 937‑255‑7777 X 3231.

